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A New National 
sankers’ Associ 
ation. 


Elsewhere we print the 
text of a minute adopted 
ata recent meeting of the Council of 
Administration of the New York State 
Bankers’ Association, setting forth the 
desirability of a national organization 
f bankers for the purpose of advanc- 
ng the welfare of the banking frater- 
nity; stating that the existence of state 
bankers’ associations in nearly all the 
states would render the foundation of a 
national organization both practical and 
timely; and appointing a committee to 
secure an expression of opinion from 
the various state associations as to the 
advisability of establishing a national 
organization, the membership of which 
shall be composed of delegates from 
State bankers’ associations. Doubtless 
this movement has been carefully 
thought out and many advantages in 
such an organization seen. At the 
same time it is well to bear in mind 
that there is already in existence a na- 


New York, AvuGust, 


Law Journal. 


1895. 


tional association, whose membership 
is composed of members of the various 
state associations, and the question cer- 
tainly deserves careful consideration 
whether the welfare of the bankers 
would be better served by the creation 
of a second organization—possibly lead- 
ing to a spirit of antagonism ana divi- 
sion of influence among a class whose 
interests are identical, and who should 
all work together—or whether it would 
not be better for the time-honored or- 
ganization which has so long repre- 
sented the sentiment of the bankers of 
the country, and proved of so much 
practical assistance, to itself be the na- 
tional mouthpiece of the state organiza- 
tions, We are not intending here to 
speak either for or against the proposed 
movement. Brought up by one of the 
leading state bankers’ associations it 
will doubtless become a prominent sub- 
ject of discussion, and be fully consid- 
ered in all its aspects by the bankers of 
the country. 


The Torrens’ 
System of Land 
Transfer. 


The Torrens’ System of 
Land Transfer is made 
the subject of a very able paper by 
Charles Claflin Allen, of St. Louis, 
which is given our readers in the pres- 
ent number. that the 
method of transferring land existing at 
the present day throughout the United 
States is antiquated and has not kept 
pace with the progressive methods as 
to other forms of property. All bank- 


True it is 
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ers are interested in this subject, and in 
Mr. Allen’s paper they will find an in. 
teresting description of the Torrens’ 
system, and the benefits to result from 
its adoption. 


As is well the 
rule of diligence with re- 
gard to the presentment 
of checks requires presentment at the 


bank not later than the day following 


A Question of 

Presentment and 

the Advantage of 
Protest. 


known, 


receipt, where drawer and payee reside 
in the same place. After that time, the 
in bank is at the risk of the 
holder, who loses it, and not the check 
drawer, if the bank thereafter tails. In 
the case of Pickel v. Luetger, reported in 
this number, a question of this kind 
was involved. Three daysafter a check 
the bank failed, holding 
funds of the check drawer, The holder 
testified that he presented the check at 


money 


was given 


the bank the day following its receipt; 
that payment was refused; that the 
informed the check 
drawer and asked him to take up the 
check; that the latter refused; and he 
therefore asked judgment against the 
check 


next day he so 


of the 
The check drawer denied this. 


drawer for the amount 
check. 
A disputed question of fact was thus 
The jury accepted the ver- 


sion of the check holder and gave him 


presented. 


judgment. 

In this case we see an illustration of 
the advantage of a notarial protest, as 
refusal of 
The statement is sometimes 
made that where there are no indorsers 


evidence of a demand and 


payment. 


to hold, there is no necessity of protest, 
and such official act is not necessary to 
preserve the liability of the drawer of a 
check. But if a check is presented on 
the day following receipt, and payment 
is refused, the advantage of a protest is 
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seen in that it officially establishes the 
fact of presentment in time to hold 
the drawer, if the bank thereafter 
fails. In the face of a certificate of pro- 
test, the drawer could not, as in Pickel 
v. Luetger, deny that it had been made, 
and although in that case the jury so 
found the fact, they might have found 
the other way. Possessing a certificate 
of protest, the holder of a check on a 
failed bank would be sure of establish- 
ing the fact, and his rights would not 
be at the mercy of the uncertain decis- 
ion of a jury, rendered so by denial of 
the facts essential to his liability by the 
check drawer. 


Bankers in 


Illinois will 
note the important change 
in the law as to chattel mortgages, en- 


Chattel mort- 
gages in Illinois. 


acted at the last session of the legisla— 
ture, which took effect July 1, 1895. The 
full text of the law is published else- 
where in this number of the Journal. It 
provides that any promissory note se- 
cured by a chattel mortgage shall state 
on its face that it is so secured, and any 
taker of such note takes it subject to 
any defense which the maker would 
have against the payee. In other words, 
Illinois chattel mortgage notes are re- 
moved from the realm of negotiable 
paper,as they cannot be transferred free 
from equities bet veen the original par- 
ties. This is an important change, and 
is necessary to be noted, not only by 
bankers and other lenders of money 
upon such security in Illinois, but by 
banks and purchasers in other states, 
with whom such notes may chance to 
be rediscounted or to whom they may 
The effect ot 
omitting from the note the notice that 


be otherwise transferred. 


it is secured by chattel mortgage, is 
to render the mortgage securing it void. 
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A further provision regulates the man- 
ner of sales under chattel mortgages. 
Wealso publish the text of the law 
abolishing days of grace in Illinois, 
which took effect at the same time as 
the chattel mortgage law, notice of 
which was published in a previous num- 


The new Illinois statute regula- 


ting promissory notes, and making im- 
portant changes in aid of the remédy 
ipon such instruments, was published 


21 fully discussed in the July Journal. 


The mort- 
gages of future crops is 
the subject of decision by the supreme 


validity of 


Mortgages of fu- 
tsre crops. 


courts of Texas and Minnesota in cases 
reported in the present Journal. In the 
former state the validity of a mortgage 
executed in January 1892, as alien upon 
. crop grown in 1893 (the mortgagor at 
the time of execution not having a lease 

the land upon which the crop was 
grown, but subsequently acquiring it), 
is upheld. In Minnesota a statute for- 
is ‘tthe mortgaging of crops before 
e seed thereof shall have been sown 

planted, for more than one year in 
advance,’ and makes such a mortgage 
void. But the court holds that a chat- 
tel mortgage executed on the 15th day 
f August of one year, mortgaging the 

psto be grown the next year, is not 

lation of the statute, and is valid. 


Recent events have dem- 


e mixing of 
mmnercial and 
Sav.ngs Banks 


onstrated the truth of the 
proposition that it is an 
vise policy which permits a savings 
k to do business in conjunction with 
ommercial bank in the same quar- 

under the same management, or 


: allows the former institution to be 
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a stockholder in the bank of deposit and 
discount. Upon the recommendation 
of Governor Morton, the last New York 
legislature enacted the following pro- 
visions; 


‘*‘No savings bank hereafter incor- 
porated shall do business or be located 
in the same room or in any room com- 
municating with any bank or national 
banking associz.tion.” 


Also: 


‘It shall not be lawful for a majority 
of the board of trustees of any savings 
bank to belong to the board of directors 
of any one bank, or national banking as- 
sociation. Where a majority of the 
board of trustees of any savings bank 
now are members of the board of direct- 
ors of any one bank, or national bank- 
ing association, the offices of such 
trustees of any such savings bank shall, 
from and after the expiration of ninety 
days from the time of the taking effect 
of this act* be and become vacant; and 
they shall at the expiration of such 
ninety days, cease to be such trustees, 
and the vacancies so to occur in any 
board of trustees of anv savings bank 
shall, before the expiration of such go 
days, be filled in accordance with the 
provisions of the general law relating to 
savings banks in such wise that a major- 
ity of trustees of such savings bank shall 
not be members of the board of direct- 
ors or trustees of any one bank, or na— 
tional banking association; and when 
ever hereafter any trustee of a savings 
bank shall, by becoming a director of a 
bank, or national banking association, 
cause a majority of the trustees of such 
savings bank to be directors of any one 
bank, or national banking association, 
his term of office as trustee of the sav- 
ings bank shall thereupon end.” 


The wisdom of prohibitory laws of 
this character has been demonstrated in 
several cases where savings banks, con- 


*November -, 1895. 
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nected in business and management 
with business banks, have been carried 
down by the latter’s failure. Recent in- 
stances have occurred in Binghamton, 
N. Y., in Willimantic, Conn., where the 
Dime Savings Bank was crippled as an 
outcome of transactions with the ‘‘Ris- 
leyed” First National, and later still, in 
Denver, Colo., where the Rocky Moun- 
tain Savings Bank has made an assign- 
ment as a result of being mixed up in 
transactions with the defunct Union 
National. The failure of the First Na- 
tional Bank of Willimantic, in which 
four savings banks held stock and not 
only lose the original investment but 
the additional assessment, also proves 
the unwisdom of the law of any state 
which permits investments by savings 
banks in the stock of national or state 
institutions, 


Kansas Chattel 


We publish in this num- 
Mortgages. 


ber the enactment of the 
Kansas legislature approved March 5, 
1895, providing for the disposition of 
chattel mortgages and other evidences 
of indebtedness when the same have 
been satisfied or paid. 

In brief, the provision is that, when sat- 
isfied the instrument is to be returned to 
the mortgagor or maker; or in case the 
latter cannot be found within two years 
subsequent to payment or satisfaction, 
destruction by burning 1s_ provided for. 
All chattel mortgages which have ex- 
pired by reason of being on file five 
years, and not renewed, may likewise 
be destroyed. This is a general clearing 
out law, so to speak. It will release a 
large number of antiquated documents 
from the registers files, and provides a 
means by which future accumulations 
will be avoided. 
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Kansas bankers will also note the de- 
cision of the supreme court holding t! 
claim of the assignee for the benefit | 
creditors of an insolvent debtor superic: 
to that of the holder ofa prior unrecor«- 
ed mortgage. The theory is that the 
assignee does not merely stand in t! 
shoes of the assignor, but is somethin 
more,—the representative of his credit- 
ors—and as such, entitled to the mort- 
gaged property under the statute whic 
makes an unrecorded mortgage—n 
accompanied by delivery of the prope 
ty to the mortgagee—void as to the 
creditors of the mortgagor. 

Bankers in the State of Washington 
will note a somewhat similar decisiox 
by the supreme court of that state 
There a receiver of mortgaged property 
appointed in an action ona debt incurred 
by the mortgagor after the mortgage 
was made, but before it was recorded, 
has a right thereto prior to the mort- 
gagee, though he was appointed afte: 
the mortgage was recorded. 


An immense amount of 
negotiable paper execut 
ed by corporations in various states is 
negotiated at banks in the home state 
and passes by way of rediscount to some 
correspondent bank at a money cente: 

Shonld the local bank chance to fail,anc 
the city bank be compelled to look f 

recourse upon the maker corporation 
various technical defenses are apt to be 


Foreign Corpor- 
ation Paper. 


interposed to defeat recovery, and it is 
generally necessary that the institution 
making the rediscount be fully acquaint- 
ed with the law of the particular state 
from whence the paper comes, concern- 
ing the liability of the corporation and 
the implied power and authority of iis 
agents. An interesting case of this na- 





EDITORIAL, 


ture is reported in the present Journal. 
Accommodation paper of an Alabama 
corporation passed to a bank in Ala- 
bama and from thence to a bank in New 
York city, who brought suit against the 
maker corporation in Alabama. Two 
defenses were interposed One, ‘that 
the note was accommodation paper; 
hence, beyond the power of the corpor- 
ation to execute, and was void. The 
not available 
against a bona fide holder, which the 
New York city bank was shown te be. 
The second defense was that the note 
was void, because discounted in viola- 
tion of the criminal usury law of the 
state. But this defense is also overruled, 
as the Alabama bank first dis- 
counted the paper was a national insti- 
tution, and as to such a transaction the 
ruling is that the Federal law is exclu- 
sive, and the state law has no applica- 
tion. The New York bank, therefore, 
had judgment, 

But it is not always that banks who 
invest their funds in the paper of for- 
eign corporations are fortunate enough 
to recover. The case of AMil/ward-Cliff 
Cracker Co,'s Estate, decided last year in 
Pennsylvania, 16t Pa. 157, is a notable 
illustration. The by-laws of the Penn- 
sylvania corporation required that all 
notes should be executed by the treas- 
urer and countersigned by the presi- 
dent. This by law was disregarded 
and thousands of dollars of paper was 
executed by the treasurer alone and 
passed into the hands of bona fide hold- 
ers. Had the company received the 
benefit of the proceeds, its liability 
would have been decreed; also had a 
previous course of dealing been car- 
ried on with the same takers of the 
paper, and the previous paper been hon- 
ored by the company, it would have 
been liable; but in the absence of these 


court holds this defense 


which 
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conditions, the takers of the paper were 
held bound by the by-laws and without 
recourse against the company. Wequote 
these significant words uttered by the 
auditor in the court below, and ap- 
proved by the supreme court: 

‘‘The fact that, with many corpora- 
tions, the treasurer creates such obliga- 
tions, without express authority, and 
that the public accepts the same as 
valid does not strengthen the argument 
in favor of the implication (of authority) 
but only serves to emphasize the thought 
that the conduct of corporations is apt 
to be eminently careless and lawless, 
and to point the conclusion that the 
hour has come when a halt should be 
called upon practices such as these, anc 
the officers of corpurations and the pub- 
lic both be made to understand that 
stockholders, others interested in 
corporate existence, have some rights 
and powers of limitations; that an officer 
of a corporation is but an agent with 
limited authority, and that, in dealing 
with him as such, the public is bound tc 
inquire into and be guided by the reas 
onable scope of such authority as de- 
fined in the law of his constitution, and 
as in the case of any other principal or 
agent.” 


and 


Prospective investors in the paper of 
Pennsylvania corporations should not 
fail to read the decision in the Millward- 
Cliff case. 


Bank Inspection 


; A new law for the inspec- 
in Missouri. 


tion of banks was enacted 
at the last session of the Missouri legis. 
lature, and we publish in this number: 
of the JourNaL that portion of the 
address of secretary of state A. A. 
Lesueur before the Missouri 
Convention, which describes 


Bankers’ 
the law 
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and discusses the effect of its provisions. 
Since the law has gone into effect at 
least six institutions have been closed 
up as a result of examinations which 
have developed facts rendering it un- 
wise or unsafe to allow them to continue 
business. The sound policy of the in- 
spection law is therefore demonstrated. 

One of the features of the law which 
has been criticised is that the supervis- 
ing officer is not invested with the abso- 
lute power of closing a bank of his own 
motion upon evidence of insolvency. 
The comptroller of the currency, it is 
well known, has this power over the na- 
tional banks, and recently in Minnesota 
we have seen* the new law gave the 
superintendent similar power over in- 
solvent and capital-impaired banks, 
previously he had no quick 
power of control, and was compelled to 
apply to the courts—a state of affairs 
which it was claimed was unsatisfactory 
as hindering the prompt action neces- 
sary in case of insolvency, Secretary 
defends this 


where 


Lesueur, however, pro- 


vision of the Missouri law, saying: 


‘*The law 1s assailed because it does not invest the 


departmentof state with that absoluteness of power 
which is conferred upon the comptroller of the cur- 


rency. Thisscarcely appears to be consistent with a 
form of government such as ours. It would seem 
the more power 1s distributed the better, and 
hatitis safer to place the tinal adjudication upon a 
case of solvency, a most delicate function, inthe hands 
of a judicial than in those of an executive officer. So 
ar as I am concerned, I have been educated in a 
col which approves thecourse pursued in this par 
by our general assembly, and | think none need 

tear procrastination or delay who will take the pains 
© study the statute and to see the imperativeness of 
its Tequirements upon the attorney-general and the 


+ See BANKING LAW JOURNAL May 18095, p. 271. 
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courts. The effort has been to divide power and to 


prevent an undue concentration of it in any one man: 
and this is wholesome and desirable.” 


Much can be said on both sides of the 
question. Certain it is that under the 
workings of this law down to the pres- 
ent time, there has been do delay in the 
closing of Missouri banks found to be 
insolvent by reason of the necessity of 
procedure by attorney general throug! 
the courts. It is too early yet, how- 
ever, to pronounce judgment upon the 
desirability of this plan, over the method 
of closing empowered to the comptrolle: 
of the currency, That is prompt, effec. 
tive and commendable, and there is 
little danger of abuse by reason of one- 
man power, 

Upon the effect of Missouri legisla- 
tion as restricting or preventing officers 
from borrowing money from their banks 
—specific legislation upon which subject 
we have heretofore seen has been en- 
acted in Iowa, New York and Minne- 
sota—the secretary of state has this t 
say: 


“As tothere being ‘no specific words prohibiting 
officers, directors and stoc» holders from borrowing a 
bank dry,’ a very little study of the law will suffice t 
demonstrate that the remedies against unauthorized 
practices, and strict conformity with the requirements 
of safety and security, will fully cover this cond:- 
tion.” 


In Missouri, we observe, the secretary 
of state is the official 
supervision over banks. 


who exercises 
In some states, 
it is the treasurer, while in the greater 
number having supervisory legislation, 
a special office, such as superintendent 
of banks, 1s created, 
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DIVERSITY OF COMMERCIAL LAWS AND THE REMEDIES. 


By Elbert C. Ferguson, of the Chicago Bar. 


Read at the Commercial Lawyers’ Convention, held at 


Detroit, Mich. 


My presence is a sufficient assurance 
of approval and delight, that a great 
gathering of lawyers and business men, 


a common purpose, is now a success. 


for 
Ir 


the endeavor to return to you my 
gratitude for the compliment tendered 

me, to briefly introduce this subject, 
it will be my purpose to suggest some 
laws of the 
various states, that are general to all 
which will be of advantage, 
whether there is national enactments or 


uniform changes in the 


asses, 
The laws of attachment should be re- 
vised so that, when a debt is ten days 
past due, or, where goods are sold for 
ash, and the debtor failing to pay, the 
reditor may secure by attachment alien 
upon specific property; thereupon, the 
ilebtor shall either file an indemnifying 
bond and retake the property, or sell the 
property in the course of trade, and ac- 
ount for the proceeds to the attaching 
will be 
ided by appraising the property. 
The attachment 


creditors; excessive levies 
grounds for fraud 
should be extended to debts not due, and 

attempt at preference should be a 
ground for attachment 

The process of garrishment and a ci- 
tation for an immediate examination of 
the debtor and his confederates, should 
be an immediate. ancillary proceeding— 
to be conducted before a referee. with 

ver to compel the delivery to the 
sherifi; property in possession, held in 

ist, or sequestered. 

When the grounds of attachment are 
traversed, an immediate hearing should 
be obtained before a referee, and if a 
prima facie case is not made, the attach- 


ment writ should abate, and the cause 
pend until the maturity of the debt,when 
the question of damages and the amount 
due should be settled in one trial. 

Alias attachment writs should issue 
whenever the plaintiff's rights require it, 
and the forms of practice are complied 
with. The writ should also issue to 
various counties and take property any- 
where within the state. When an attach- 
ment suit is brought any creditor should 
be allowed to becomea co-plaintiff, and 
schedule the property levied upon, and 
when necessary, share fre rafa in all the 
proceeds, or suffer the damage fro rata 
for oppressive use of the writ. 

In replevin proceedings if the prop- 
erty is not recovered immediately, a ci- 
tation should issue, as I have suggested 
in attachment actions, and similar pro- 
With this, abolish the 
necessity of any demand for the prop- 


ceedings taken. 


erty before suit. 

An insolvent should be one whose as- 
sets, at market value, are not equal to 
his liabilities, and who fails to meet cur- 
rent obligations. 

The law of constructive trusts, as en- 
forced against those standing in fiduci— 
ary relations, should be applied to per- 
sonai property, or the funds derived from 
the sale thereof by an insolvent, or from 
consigned goods, or samples, and for 
any fraudulent acquisition of property. 
The late approach to this doctrine—in 
the American Sugar Refining Co. v. 
Fancher, 40 N, E. R., N. Y. 206, the 
court said as a part of its reasoning: 

* The court should lay hold of the substituted prop- 
erty and follow the original funds through all the 
changes it has undergone uatil the power of identifi- 


cation is lost, or the rights of bona fide purchasers 
stop pursuit and hold it in its grasp to identify the 
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innocent victim of fraud, and, even in case of money, 
which has no ear mark, its identity will not be deemed 
lost, though it is mingled with other money of the 
wrongdoer, if it can be shown that it forms a part of 
the general mass.” 


“That no man shall be able to profit 
by hisfraud.”” This principle would pre- 
vent the conversion of property and de- 
posits, and the wrongdoer from taking 
refuge in the jack-pot law which pre- 
vails, and prohibit others from having 
their propeity, like their religion, in 
their wife's name. 

Indemnifying bonds. — One of the 
curses of litigation where bonds of in- 
demnity are given by either party to the 
suit, or where court officers or public 
officials become liable to litigants, is that 
the sureties must be sued by a new ac- 
tion and all sorts of delays suffered, My 
position is, that where tne amount of the 
verdict in the original suit determines 
the bond liability, then, with the entry 
of the original judgmect, a judgment 
should also be entered against the sure 
ties. All bonds should appear ot public 
record and constitute a lien upon real 
estate, subject to substitution under di- 
rection of the court, This will deter 
many from entering into fraudulent con- 
duct and will not be a hardship. 

Law of judgments.—In most states an 
unsatisfied judgment requiresa new suit 
for the discovery of property, settlement 
of pleadings, etc., taking weeks; in the 
meantime the debtor's property has 
vanished. This is a denial of justice. 
The creditor should have, immediately 
after judgment, an injunction against 
the defendant from transferring his 
property, and the court should continue 
the hearing of the case by citing the de- 
fendant or his allies, before a referee or 
the court, and examine them as to what 
property they control, or the income the 
defendant enjoys, with power to repeat 
the inquiry at any time. The benefits 


are apparent. 
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Negotiable paper —The law shou 
provide that where one signs or indorses 
negotiable paper it should be his con- 
tract until the credit given to him is ab 
solutely extinguished; days of grace 
and protest laws should be abolished 
Let the holder of the paper notify the 
maker and indorsers of the default at 
residence designated with their signa- 
ture. In Illinois we may now sue all the 
indorsers in one suit, reserving to each 
indorser his proper remedy. 

Preference should be abolished—and 
three-fourths of all the complaints and 
reforms now being urged will be un 
necessary, No person should be allowec 
to contract debts that he cannot reason- 
ably expect to meet, and then reserve t 
a credicor the right to absorb his estate, 
in consideration of the deception the 
favored creditor has enabled him to 
practice in the securing of other’s prop 
erty. Each creditor should always have 
his pro rata share of the insolventestate 
Is there any good reason why, in South 
Dakota, a man can hold one thousand 
dollars’ worth of personal property an’ 
real estate valued at five thousand dol- 
lars, while in other states a much less 
exemption is allowed? It all smacks of 
the principle ‘‘If you can't get rich 
honestly, get rich,”’ 

If the commercial laws of the various 
states are not brought into a reasonab‘e 
uniformity, then the best bankrupt law 
that can be obtained would be the most 
wise. I believe this unification can be 
brought about if the business and pro- 
fessional men join in a properly organ- 
ized campaign throughout all the states. 
The corporation craze is another guise 
for the unscrupulous. The capital stock 
of every company should be paid in 
cash, and not the notes of stockholders, 
or their patents; or, if property is ac- 
cepted, it should be at its cash value 
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stockholder should be 
liable for the debts of the insolvent com- 
50 per cent additional on the 
amount of the capital stock which he 
has directly or indirectly owned during 
the year prior to the insolvency. And 
jirectors who, indirectly, 
make loans to an inselvent company, 
should be deferred until all other regu- 
ar creditors are paid. 


and then each 


pany, 


directly or 


The Supreme 
Court of Illinois in the case of Gottlieb 
vs. Miller, 154 Ill. 44, (9 Nat. Corp. 
Rep. 230) has practically taken this ad- 
vanced position, 

The commerce of America is inter- 
state, —While the varied resources of 
each state contribute in their way to 
each other's support, yet commerce is 
national, and the people of any state 
vho attempt to discriminate against a 
sister state, in favor of her residents, by 
eserving to.them the means of robbing 
who trust them, disgraces the 
American nation. 


those 


There are too many laws, and the 
chaotic condition renders it almost im- 

ssible for the lawyer to keep apace 
with the changes. The West Publish- 
ag Company in its Law Book News re 
cently announced the publication of a 
ligest of the reported cases in 3,600 
volumes of the various state reports, 
and 1,000 volumes of the reports of the 
United States courts, digesting about 
500,000 cases, There was rendered in 
the supreme courts of the various states 
trom September, 1894, to January, 1895, 
7.472 decisions. In 1894, 430 law books 
were published, 400 of which were new, 
and 30 were revised editions. These 
facts need no comment. That we have 

© many courts ought not to be denied. 


The present civilization requires a quick, 


business-like, uniform, intelligent and 
final disposition of litigation. The pres- 
ent tendency is to weaken our jurispru- 


435 


dence and bring courts into disrespect- 
That courts and lawyers will continue 
as long as clients seek to evade the law, 
must be accepted. The rights and reme- 
dies granted in perpetuity by the vari- 
ous constitutie ns, and the laws necessary 
and peculiar to each state, are some- 
thing more than history and must be 
considered by the laymen in their de- 
mand for changes. 

A radical and yet most _ possible 
change (if politics can be eliminated 
from the subject) would be the abolish- 
ment of ali differences between law and 
equity in practice, and the trial by jury 
in civil cases; and have three judges 
hear every case, or, ifatrial by a jury is 
continued, that they should consist of 
men specially capable to judge of the 
technical merits of the controversy, and 
three judges to pass on the legal ques— 
tion, as the trial proceeds, and thereby 
materially eliminate passion, prejudice 
and politics from the case. Let every 
litigant, without distinction, have a trial 
in this manner. Leta majority of the 
jury control the verdict on the great 
American principle, that the majority 
rules. No appeals should be allowed 


except when the majority of the court 
shall certify a proposition of law which 
they consider merits review. Clients 
would be more apt to litigate their rights 
and the legal precedents would be less 
and more established. That judicial 
bodies are human is demonstrated by 
the recent gymnastics in the income tax 
case. Human reason has its limitations, 
and courts may become too intricate in 
inforcing their functions. Would itnot 
be better to limit the opportunity for 
the honest mistakes of men’s reason, 
than that the laws, uncertainties and 
delays should become obnoxious to the 
people? No debtor or creditor should be 
so powerful or unscrupulous that he 
may utilize the courts to unlawfully en- 
hance his interest or to the prostitution 
of another’s rights, 
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CONDITION OF NATIONAL BANKS, JULY 11, 1895. 


Comptroller of the Currency—Form 520-72 } TREASURY DEPARTMENT, 
Reports—8-10-’95—5, 000. , Office of Comptroller of the Currency 
No. of Banks, 3715. Washington, D.C., Aug. 17, 1895 
ABSTRACT of Reports made to the Comptroller of the Currency, showing the Condition 
National Banks in the United States at the close of business on Thursday, the 11th day 


July, 1895 


; 
‘ i. 
ft the 


RESOURCES. 

Ne ee Pet eee coe ccs §2,004,475.559 49 
Overdrafts 12,163,97 
U. S. bonds to secure circulation 206,227, 15° 
U. S. bonds to secure U.S. deposits 15,878, 0 
U.S. bonds on hand 14,465,40 
Premiums on U. S_ bonds 16,440,415 ¢ 
Stocks, securities, etc 194,160, 461 
Banking house, furniture and fixtures 77,856,597 6 
Other real estate and mortgages owned 25,082,545 4 
Due from national banks (not reserve agents) 127,329,742 
Due from state banks and bankers 31,089,231 
Due from approved reserve agents 235,308,701 1: 
Checks and other cash items 13,598,841 
Exchanges for clearing-house 82,868 2907 
Bills of other national banks.............. ‘ 19,402,175 « 
Fractional paper currency, nickels and cents................. 
Lawful money reserve in bank, viz.: 

Gold coin $117,476,837 

Gold treasury certificates 22,425,600 00 

Gold clearing-house certificates 31,315,000 00 

Silver dollars 7,248,059 00 

Silver treasury certificates »,127,457 00 


I 
Silver fractional coin .834,241 II 


Total specie 7.194 43 
Legal-tender notes ,185,172 00 
U.S. certificates of deposit for legal-tender notes... 0,000 00 
382,942, 3¢ 
Five per cent. redemy tion fund with treasurer 9,094,047 
Due from U. S. treasurer 1,146,281 


1470.553,307 


Capital stock paid in 658,224,179 6 
Surplus fund 247,782, 17 
Undivided profits, less expenses and taxes paid 81,221,960 
National bank notes issued ; 

Less amount on hand 


Amount outstanding 
State bank notes outstanding 
a a ks in eM aN ri ile Wik cick Sie cStp 
Due to state banks and bankers....... 
Dividends unpaid 
Individual deposits............ 
U.S deposits 
Deposits of U.S disbursing officers 
Notes and bills rediscounted 
Bills payable : 
Liabilities other than those above stated 


$ 3,470,553,307 23 


JAMES H. ECKELS, Comptroller. 


*The amount of circulation outstanding at the date named, as shown by the books of this office was $2:: 
506,197; which amount includes the notes of insolvent banks, of those in voluntary liquidation, and of th 
which have deposited legal-tender notes under the acts of June eo, 1874, and July 12, 1882, for the purpose of re- 
tiring their circulation. 


se 





OBITUARY. 


EBENEZER K. WRIGHT. 











The death ot Ebenezer Kellogg profession, and in his death one of the 
Wright removes from banking and _ largest firancial institutions in America 
financial circles one of the best known loses an efficient officer and the city of 
and most prominent members of the New York one of its influential citizens. 
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The career of this distinguished finan- 
cier affords an excellent object lesson 
for the guidance of young men about to 
launch themselves on the the seas of 
finance and commerce, for Mr, Wright 
was a fine specimen of the self-made and 
well-made man, * 

Born at Wright's Settlement, Oneida 
county, N. Y., on July 28th, 1837, he 
came of good American ancestry, which 
for a century and more have been land- 
ed proprietors in that section of the 
state. His paternal ancestors were 
among the charter founders of the State 
of Connecticut, while his mother was a 
descendant of the De Noyon family, now 
Denio, which came to this county from 
Picardy in the 16th century. Repre- 
sentatives of both these families fought 
in the Colonial 
Wars. 

Mr. Wright's education was gained in 


and Revolutionary 


the public schools of his native county 
and at the Rome Academy, after which 


he entered the Utica City Bank, his 
grand-uncle, Judge Denio, being at that 
time its president. He rose to the po-— 
sition of paying teller, but, desiring a 
wider field for his financial studies, he 
resigned, and in 1859 came to the Me- 
His letter of introduction to 
financial circles in this city was address- 
ed ‘*‘To whom it may concern,” 


tropolis. 


and, 
after meeting many discouraging inter- 
views with bankers, Mr, Howe, president 
of the New York Park Bank, became in- 
terested in him and finally tendered him 
a position, which was eagerly accept- 
ed. 

After successfully filling the various 
"minor positions in that institution, he 
was, in 1876, made cashier; a director, 
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in 1878; second vice-president, in 1888; 
and in 1890, was elected president. 

Possessed of remarkable natural tal- 
ent and aptitude for finance, he also 
displayed excellent judgment and man- 
agement in securing as directors of the 
National Park Bank men whose names 
are a power throughout the financial! 
and commercial world. Surrounded 
and assisted by an able staff of offi- 
cers, with whom and the Board of Di 
rectors, he worke’l in perfect harmony 
and unison, Mr. Wright succeeded in 
reaching the crowning point of his am- 
bition when he saw the National Park 
Bank attain distinction as the largest 
national bank in the United States, it 
having for years had the largest deposits 
of any national bank in this country. If 
the labor and strain incident to the man- 
agement of this magnificent institution 
were not directly attributable to his ill- 
ness, they were indirectly so, for he 
loved the profession of finance as the 
artist loves his art, and took little rec- 
reation from work. 

His attention was too assiduously de- 
voted to the interests of the bank to 
admit of active participation in othe: 
financial enterprises; he was, however, 
one of the organizers of, and a stock- 
holder in, the State Trust Company. 

While possessing the attributes of the 
popular club-man, he took little interest 
in club life, his tastes being thoroughly 
domestic. He was a member of the 
Chamber of Commerce, the Geographi- 
cal Society, the Society of the Sons of 
the Revolution, and the Society of Col- 
of 
He is survived py his 


onial Wars, and 
Trinity Church. 
wife, two daughters and a son. 


was a vestryman 
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PATRIOTISM AND THE FINANCIAL QUESTION. 


An Address delivered at the Annual Convention of the Illinois State Bankers’ Association, at Rock Island, June 
6, 1895, by Mayor C. E. Wilson, President of the Mattoon National Bank. 


The centuty and a quarter which will end 
with the close of the nineteenth century, has 
given to the world in the history of this coun- 
try, a more wonderful story than all the ages of 


C. E’ WILson. 


the past have ever recorded within the same 
compass of time. The founding of the nation, 
the formation of a plan for its government, and 
its subsequent wonderful growth in population, 


C. E. WILSON, Mayor of Mattoon, IIl., and President 
of the Mattoon National Bank, comes of good revolu- 
tionary stock upon both sides. On his mother’s side, 
he descends from Giles Rogers, whoemigrated to Vir- 
ginia from Worcestershire, England, in the Seven- 
teenth Century. His grandmother was first cousin to 
George Rogers Clark, the hero of Vincennes, and the 
conqueror of the northwest for the United States; and 
to Wiliam Clark, his brother, who with Meriwether 
Lewis made the famous expedition in the early part of 
this century up the Missouri riverand over the moun- 
tains tothe mouth of the Columbia River. 

Mr. Wilson was born in Kentucky and came with his 
parents in 1857,at the age of 8 years, to Charleston, 
Coles Co., Illinois Upon attaining his majority he 
served twoterms as city clerk of Charieston. He be- 
came a director of the Second National Bank in that city 
1376 and became familiar with banking methods. 

At the age of thirty years, in 1879, he was elected 
Mayor of Charleston, and early in 1884, having pur- 


its tremendous developmentin power, its enor- 
mous increase in wealth, are to-day and will 
ever be, the cause of wonder to all the world. 
After the adoption of the Declaration of Inde- 
pendence, containing within it the efficient 
cause and potency of a new nation, came the 
details of adopting a plan of government. The 
closing years of the eighteenth century may be 
called the formative period of this government, 
and that those revolutionary fathers were equal 
to the task which fell to their hands to properly 
lay the foundation of a great nation, has been 
fully demonstrated. 

Washington and Hamilton seemed to be able 
above the majority of their cotemporaries to 
realize the importance of their work to the fu- 
ture welfare of their country. If, as Henry 
Watterson has asserted, Abraham Lincoln was 
a special providence of God, to perform the task 
which he did accomplish, then by the same rule 
we may believe that Alexander Hamilton was 
the special agent of the same overruling Provi- 
dence, to be the means of laying such a finan- 
cial foundation for the government and people 
of the United States, as would enable them to 
reach the first place in wealth and poweramong 
all the nations of the earth, within one century's 
time. 

Among the elements essential to the success 
of a nation, Hamilton placed as first in import- 


chased an interest in the First National Bank of Mat- 
toon in the same county, he removed there, becoming 
cashier and a direct«-r of that bank. 

Afcer three years of successful service in that bank, 
he purchased a considerable interest in the Mattoon 
National Bank, and severing his connection with the 
First National, he became President of the former 
bank, a position which he still holds. Hehas been ac- 
tive in all public enterprises in Mattoon and has taken 
great interest in building up the schools. He has 
served two terms as P esident, and several years as 
member of the Board of Education and last Spring 
was elected mayor of the city. 

Mattoon is a prosperous little city in Eastern Illin- 
ois of 10,000 people, with paved streets and the com- 
forts and conveniences that usually go with cities of 
much larger size. 

Mr. Wilson's address, which we now publish has 
aroused widespread interest and much favorable 
comment 
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ance, strength and order. Without these, no 
nation could live and prosper, and anything 
which assisted in their establishment and pro- 
moted their development, was of prime import- 
tance to the infant country. 

Hamilton fully understood what an element 
of strength and power to the government lay in 
the establishment of public credit, and how 
absolutely essential it was that it should be 
promptly established, and that the country 
should afterwards cherish that credit unsullied 
and untarnished through all times. 

The first congress of the United States found 
the circulating medium of the country a ‘‘jumble 
of foreign coinsand worthlessscrip,’and the gen- 
eral financial affairs of the country a conglom- 
eration ‘‘of inflation, paper money and repudia- 
tion,” It became the duty of Hamilton, as the 
first Secretary of the Treasury in theinfant gov- 
ernment, to bring before congress a plan, which 
was based as he said ‘‘on justice, and the sup- 
port of the public credit,” to fund the debts of 
the government, the government to assume the 
debts of the various states which had been con- 
tracted in behalf ot the general welfare. 

The Coinage Act, passed in 1792, establishing 
the decimal system, and declaring the dollar to 
be the unit of money of account, was an inci- 
dent in the grander scheme which involved both 
the provision of a uniform system of currency 
for the people, and the laying of a broad and 
deep foundation for national, state, municipal 
and individual credit. In the passage of the 
Coinage Act, neither Hamilton in his proposi- 
tion to congress, nor congress, in its enactment, 
made, or attempted to make, a distinction be- 
tween gold and silver, as to which should be 
preierred, or that either of them should be dis- 
tinctively the only measure of value. Hamil- 
ton, whose advice was followed by congress, 
and whose plans were enacted in that early 
financial legislation, to use his own language, 
was ‘‘Upon the whole, strongly inclined to the 
opinion thata preference ought to be given to 
neither of the metals, for the money unit. Per- 
haps, if either were to be preferred, it ought to 
be gold rather than silver.” 

So much for the history of the first financial 
legisiation in this country and it may be said on 
account of the prominence given to this coinage 
act of 1792 in recent discussions, that if the as- 
sertion were true, that silver alone, was made 
the measure of value at that time, it would mat- 
ter nothing to us now. It was a mere detail in 
the general plan of financial legislation. The 
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general plan was the essential thing. Details 
may be changed, and they have been changed, 
as conditions and circumstances have altered 
with the passing years. The strength and or- 
der which Hamilton sought to bring about, in 
the new government, and which came there- 
after with rapid strides, resulted largely, if not 
mainly, from the establishment of public and 
private credit. 

Passing over the intervening century with its 
marvelous story of development, progress and 
prosperity in this country, a story of a century 
which, as I have said, was never before equaled 
nor approached by any nation or people since 
time began, and which will probably never be 
excelled while time lasts, we find in these clos- 
ing years of the nineteenth century, as at the 
birth of our government, in the last decade of 
the eighteenth century, that the burning ques- 
tion before the American people is one pertain- 
ing to the country’s finances, 

And in approaching this question, the inquiry 
should be made at its threshold, What are the 
demands ot patriotism? 
the country as a whole? 


What are the needs of 
What do the best inter 
ests of all our people, of all trades, professions 
and occupations require? If we shall approach 
the matter in this spirit, we shall find a solution 
which will take us out of the mire of doubt and 
confusion, and one which will redound to our 
own advantage as a people and tothe country’s 
future strength and glory. 

The question thrust upon us to day is wheth- 
er we shall so change existing laws in regard to 
our finances as to make both gold and silver 
them 
based on their market value, as our forefathers 
attempted to do in 1792, but at a ratio which un- 
dervalues gold nearly 50 per cent. 
position to ask congress to require 


measures of value, not at a ratio between 


Itisa 
that the 
mints shall stamp their imprint and the words 
‘tone dollar” on every piece of silver of the 
value of fifty cents, which may be brought to 
those mints, and to require further that all of 
our people shall accept these coins, as dollars 
of full value, in all transactions among our- 
selves. 

The very first question suggested is who 
makes this demand, and why is it made? In 
answering the question, who are demanding 
this change in our laws, we are led inevitably 
and unerringly to the conclusion that it is de- 
manded, first of all, by the owners of the silver 
mines of the country and the people immediate- 
ly dependent upon those interests. There can 


pro- 
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be no possible doubt that this demand origin- 
ated with them. For that reason, and for that 
alone, we find that without regard to party affil- 
iations upon other matters, on this question,the 
people of al! those states and sections which are 
large producers of silver are clamorous for the 
passage of this law. Why arethey for it? But 
one answer is possible tothis question. Because 
they believe it would be to their private pecuni- 
ary advantage. 

Who else are demanding the passage of this 
law? An investigation of the matter shows 
that there is a large population in certain agri- 
cultural regions of the country, more especially 
in the west, and in that part of the west where, 
from droughts and other causes, the people 
have suffered loss and become involved in 
detts during recent years; that there has grown 
up a sentiment among these people that the 
laws of the country are to blame for their con- 
dition, and that the free coinage of silver will in 
some magical and 
them. 


unexplained way benefit 
in number, but 
more noisy and pestiferous than the others, 
namely, certain politicians and the people who 
follow in their wake, seeking the favors which 
And they demand it, 
because they believe that by appealing to the 
prejudices and passions of the people, they may 
gain popularity for themselves and thereby at- 
tain the desired loaves and fishes of cffice. 

the first class, the mine 
owners and their dependents, brings up a sec- 
tional issue, viz.: Shall the laws of the United 
States be so changed or framed as to benefit 
certain states or sections of this country, at the 
expense of or to the disadvantage of the other sec- 
tions, or to the injury irreparable, of the coun- 
try asa whole? From the standpointof patriot- 
ism, but one answer is possible to this question; 
“‘No.”” Upon this phase of the matter, very 
much might be said, but it is unnecessary. The 
patriotic sentiment of this country once before 
answered the demands of sectionalism, domin- 
ated by private interests, in such a manner that 
iiseems the very essence of effrontery, that 
there should ever be such a demand in any 
form again. 

Coming to the second class of those who 
favor this radical change in our financial laws, 
the more or less unfortunate agricultural 
and laboring classes who are in debt and seek 
relief by appeals to the general government, 
much more may be said than it will be possible 


There is athird class, less 


politicians may bestow, 


[he appeal of 


441 


to say, in this brief address. The masses of 
these people are open to the demands of patriot- 
ism. They are ready to hear a reason, and to 
give it consideration. They are men who under 
ordinary circumstances and conditions are as 
devoted to their country, as proud of its won- 
derful past, and as hopeful of its future great- 
ness and glory as any people within the bounds 
of the nation. The great producing and labor- 
ing classes of the country, constituting the bone 
and sinew of the nation, are men whose hearts 
are right, though their judgments may be 
wrong. They are the men who feed and clothe 
us inthe time of peace, and who furnish a 
strong arm upon which the government may 
lean in times of war anddanger. Why dothese 
men demand this change in our financial sys- 
tem? Because they have been told by these 
mine owners and their agents ard literary 
champions, that the existing system is inimical 
to them, and is the cause of any losses or lack 
of prosperity that may have befallen them; 
that to revolutionize the financial system of the 
country by unlimited free coinage of silver, ata 
ratio which existed in the “good old times,” 
will bring to them prosperity, and make money 
more plentiful in their hands: that this propos- 
ed debasement of all the currency of the coun- 
try, will enable them to cancel their indebted- 
ness with less of their labor, or less of their 
produce. At this point the demagogue and 
office-hunting politician forces with the 
Together, they bear down upon 
the farmer, the tradesman, the mechanic, the 
laborer, and especially upon all those classes of 
our people who through either misfortune or im- 
providence have become involved in debt. They 
hover and linger over this word ‘‘debt,” and 
playing upon this harp of a single string, they 
appeal to every prejudice and passion of the 
human mind. 

Who are debtors, and whoare creditors? How 
can they be separated and distinguished, and 
laws enacted benefitting one and not the other, 
or injuring the one and not the other? Let me 
give the experience of a farmer friend. He 
mortgaged his farm for $5,000, to build a house 
and barn, and thus became a debtor. Pending 
their completion by the contractor, he deposited 
the money inthe bank. The bank then became 
a debtor in that amount to him. It was loaned 
by the bank to the farmer's brother, with which 
to buy cattle, and the farmer’s brother became 
a debtor to the bank. The purchase money of 
the cattle went again to the bank, and the bank 


join 
silver-miner. 
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again became debtor to the depositor. Thus 
unwinds indefinitely the chain of transactions 
which make up our modern credit system. Let 
us see where the farmer got the $5,oco for 
which he gave the mortgage. The money was 
obtained from a local broker, in his nearest 
town, and the note was made payable to ‘‘John 
Smith, Treasurer.” Upon investigation, he 
found that John Smith is treasurer of an east- 
ern life insurance company, in which company 
the farmer himself has a policy for $5,000. pay- 
able by its terms to his estate in the event of 
his death, or to himself at the expiration of a 
term of years. Now if that farmer heeds the 
advice of the minerand the politician, and votes 
for the debasement of the money standard in 
order that the $5,000 received by him in money 
of the present gold standard may be repaid by 
him to the insurance company, in money worth 
one half that value, he thereby will also vote 
that the insurance company may pay to his es- 
tate, or to himself, should he survive the limit 
of time, $5,000 in the same degraded kind of 
money. Many examples might be given of the 
identity of interest in a geod currency which 
exists between debtor and creditor, but my 
time is too short. A favorite ‘‘argument” of 
the demagogue and politician and one that goes 
hand in hand with their appeals to the so-called 
debtor-classes, is the simple abuse and villifica— 
tion of banks and bankers. But their incon- 
sistency is here most manifest. They either 
have not learned, or they fail toremember, that 
to-day the banks of the United States are in- 
debted to the people in the sum of nearly five 
thousand millions of dollars. The banks owe 
directly to their depositors who are men and 
women of every rank and walk in life, that 
enormous sum of money. In this wonderfully 
complex, beautifully harmonious credit 
system, which is the outgrowth of our modern 
civilization, there can be no dividing line drawn 


yet 


among our people, so that we. may truthfully 
say upon this side of the line are debtors, whose 
interests are simply as debtors, and upon the 
other side of the line as creditors, whose 
ests are solely as creditors. But the 
commercial and social fabric is so ‘‘fitly joined 
together,’’ so united, mortised and dove-tailed, 
that if one part of the structure is injured, it in- 
jures the whole, and like a building, if you dig 
out the foundation upon one side, the whole 
structure will tumble into ruins, bringing disas- 
ter to all classes, to debtors as well as to cred- 
itors, 


inter- 
whole 
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‘*I maintain,” said Daniel Webster in an ad- 
dress, in 1838, ‘‘that congress is bound to take 
care by some proper means, to secure a good 
currency for all the people.” And again he 
said, ‘ What the country needs, is security and 
stability.” And in another address upon the 
money question, he used the words, ‘‘In the 
business and transactions of life, men need se 
curity, steadiness and a permanent system.’ 
These were words of wisdom and patriotism 
then, and they are words of wisdom and patriot- 
ism to-day. The phrase ‘‘sound currency,” so 
effectively used in a recent letter from the pen 
of President Cleveland, rang through the 
speeches of Webster, in those dark and trying 
times which followed the panic of 1837. 

Does patriotism dictate the adoption of a 
policy, which will discriminate in favor of the 
holders of millions of bonds issued by munici- 
palities, and of notes, contracts, and leases that 
have been made by individuals, and which are 
in express terms payable in gold? 
triotism demand the passage of a law so debas- 
ing the currency of the whole country as to 
enable all debtors to repudiate one-half of their 
liabilities? And if the advocate of free coinage 
denies that the adoption of his policy will so de- 
base the currency; and if he claims that he de- 
sires that the two metals shall be maintained at 
a parity under the free-coinage law, then I ask 
is it the part of patriotism to demand such legis- 
lation as will require our government to make a 
market for all the world’s silver, stamping each 
piece, worth at its actual value fifty cents, as 
one dollar, and undertaking the absolutely im- 
possible task of holding that fifty cents worth of 
silver ata parity with one dollar's worth of gold 
and as a result of this policy eventually placing 
the silver countries of Mexico and the South 
American Republics upon a gold basis, and 
holding them there at the expense of our own 
government? Ican say to him, that this would 
require bond transactions with the hated Roths- 
childs, or other bankers and capitalists by our 
credit-protecting president or by congress, many 
times larger in volume, and at far higher rates 
of interest than the last bond sale by this gov- 
ernment, made for the purpose of sustaining 


Does pa- 


national credit. 

Does patriotism lead men to desire that the 
United States be taken from its present place, 
at the head of the column of strong, orderly 
and enlightened nations of the world, and rele- 
gated to the same rank with Revolutionary 
Mexico and the corrupt,imbecile and humiliated 
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nation of China? Is it with the love of country 
at heart that the demand is made for legisla- 
tion, which will tarnish our country’s honor 
abroad, and injure, if not irreparably ruin that 
credit, the foundation of which was laid one 
hundred years ago, and which has remained un- 
sullied during the succeeding ceniury, among 
all the nations and people of earth? These are 
some of the questions which are before the Am- 
erican people to be answered at coming elec- 
tions, 

How stand the bankers of the country upon 
these matters? Here and there is an indifter- 
ent banker, who says, ‘I will get along some- 
how, no matter what comes. I have managed 
to make my way so far, and I'll hold my own 
with the rest under any system.” That banker 
has not the requisite love of country. He has 
forgotten or has never learned his duty to the 
state, to his neighbor, and to posterity. Charles 
Sumner was wont to say that ‘‘the citizen who 
neglects his duty to the state isa public enemy. 
Louis Kossuth said that ‘‘idiut” was a word of 
Greek extraction, and meant among the Greeks 
a man who cared nothing for the public inter- 
est. Here and there at long intervals, is a 
member of the banking fraternity who, knowing 
the right, deliberately chooses the wrong. I 
will not call him a demagogue, though he joins 
in their cries and their appeals. Heis a banker 
with idiosyncrasies. The masses of the bankers 
in this country are men of patriotic motives and 
They are not indifferent and not alto- 
gether selfish. They are far-sighted enough to 
see the dangers to the whole people of fiatism, 
either total or partial. And as the solid rock 
wall of the sea holds back its waves, so stionld 
and so do the great body of American bankers 
stand up against the waves of popular prejudice 
and in favor of sustaining the credit of the 
country at home and abroad, in favor of up- 
holding the honor of the nation every where,and 
forthat policy which is best for all the people, 
debtor and creditor alike. 

Let me here in the interest of patriotism, call 
the attention of the thoughtless people, who 
join in this clamor for free coinage, in order to 
effect their own purposes, to the fact that the 
results of their methods may possibly be more 
far-reaching than they desire. The appeals to 
passion and prejudice are so frantic that they 
May arouse in some quarters, a spirit difficult 
when aroused, to control. Men who on ordin- 
ary subjects, are calm aud reasonable, have 
been heard to talk with an insane passion on 


views. 
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this financial question, using language of the 
most intemperate and incendiary character. 
These are matters for the coolest and most 
thoughtful consideration by the people, and 
not for unreasonable and unreasoning rant and 
denunciation, ‘That dangerous and inflam- 
mable element of our population, which stands 
ready to subscribe to the famous doctrine of 
Proudhon, ‘‘That all property is theft,” and to 
follow that doctrine to its logical conclusion, is 
already too large. And no political party in this 
country, actuated and controlled by patriotism 
will ever seek to increase the numbers of this 
element, or to magnify their power, by imitat- 
ing their methods, using their arguments and 
indorsing their sentiments. Any political party 
which does it, should receive the condemnation 
of every patriotic citizen. 

The country stands at the dawn of a new 
epoch. Science and invention have brought the 
world so close together that all peoples are our 
neighbors. Communication with all the world 
is a matter of a few moments time. Transport- 
ation is effected now in hours ordays, which re- 
quired weeks and months when the government 
was founded. Instead of taking the backward 
step and imitating the Chinese policy of shut- 
tiny ourselves in, and adopting plans and laws 
which are for ourselves only, and without con- 
sideration of other nations, and of our commer- 
cial relations to them, it becomes the highest 
duty of patriotism atthis moment to seek and 
retain those methods which shall enable us to 
reach out to all the corners of earth, with our 
arts and our manufactures, and toestablish the 
policy in perpetuity, that not only shall ‘‘one 
dollar be as good as every other dollar in this 
country,” but that each dollar of the United 
States shall be as good in every other country 
of the world as it is at home. 

The civilized nations of the earth are slowly 
but surely tending towards closer reciprocal re- 
lations. The reciprocity policy of Blaine,which 
was an entering wedge in legislation of that 
kind, is not dead, only sleeping, and plans 
which would have been startling to our fore- 
tathers who founded this nation, involving in- 
ternational trade, and those of international 
coinage, and measures of value, will ere long 
be before the people of this country and our 
congress for solution. And I would that to-day 
the halls of congress were filled with men in- 
spired by the same motives as those revolution- 
ary fathers who paved the way for our greatness. 
Men of as broad views and unselfish patriotism; 
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men who could see beyond the bounds of their 
own districts, and their own states, and who 
would ask ‘‘what are the needs of the country 
as a whole,” and ‘‘what are theinterests of pos- 
terity?” 


I believe in, and trust the heart, the con- 


WOMEN AS 


Few of the uninitiated realize how great an 
interest women have in bank capital, and the 
extent to which they figure in the management 
of banking institutions as presidents, directors, 
shareholders and employes. The presidents of 
several national banks in the West are women, 
and the number of women acting as directors of 
financial institutions is greater than would be 
imagined. The number holding more subordi- 
nate places of trust and responsibility runs well 
up in the hundreds, and is constantly on the in- 
crease. Women are naturally honorable and 
trustworthy, and they have displayed unusual 
shrewdness and discretion in financial transac- 
tions. They are faithful and conscientious and 
are proof against many of the temptations that 
have so often proved irresistible to many of the 
male sex intrusted with the funds of other 
people. 

Mr. Eckels, Comptroller of the Currency, will 
devote a chapter of his forthcoming report to 
Congress to the growing interest shown by 
women in the financial institutions of the coun- 
try. He has already compiled some interesting 
statistics on this subject, covering both the na- 
tional and state banks, but they will not be ac- 
cessible for several weeks yet. At the date of 
his last report the number of shares of national 
banks was 7,099,413, representing a total valua- 


U. S. COINAGE AND 


The Reform Club has just issued as No. 17 of 
its Sound Currency Series a careful compendium 
of the coinage and currency legislation of the 
United States, from 1792 down to the present 
time. The work covers three distinct fields— 
laws relating to coinage, government currency, 
and bank currency respectively—and in this 
pamphlet of 48 pages is contained the full text 
of all important Federal legislation upon these 
subjects. 
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conscience, the honor and the patriotism of the 
great masses of the people, and therefore be. 
lieve that when the issue is decided by then, it 
will result in higher honor to the American 
people, and add new lustre to the name of this 
century-old American Republic. 


FINANCIERS. 


tion of $688,642,876. Of these, 1,733,772 shares 
representing $130,681,492, 
women. The percentage of shares is 24.4, and 
of capital 18.9. The number of individual 
women holders of national bank stock was 7o,- 
697. 

It is noted as somewhat singular that women 
apparently have greater confidence in national 
banks than in banks organized under state laws. 
The total shares and capital of the latter class 
of institutions is 3,618,804, and $307,151,716, re- 
spectively. Of this number, 481,098 shares, 
representing $38,074,712, stand in the names of 
women. The percentages are respectively 13.3 
and 12.4, and the individual holders number 
23,1406. 

The women employes in the national banks 
of the country are 383, and of the state banks 
384. They receive a total compensation from 
national banks, $185,797, and from state banks, 
$262,847. 
of women in the former institutions is $485.11 
and in the latter, $450.42. 

Estimating average dividends from bank 
stock at 6 per cent.: the women of the country 
for a year would receive an average aggregate 
return from their investments in banks of more 
than $10,000,000.—Washington dispatch to 
Philadelphia Record, August 6. 


were owned by 


The average annual compensation 


CURRENCY LAWS. 


The whole is carefully annotated and provid- 
ed with a comprehensive summary of the coin- 
age provisions and an index. The result 
compendium vastly superior for the purposes 
which it is designed to serve to the bulky com- 
pilations issued from the government printing 
office, which have heretofore been almost the 
only source of such information. 

The pamphlet can be obtained for 5 cents, at 
the Reform Clnb office, 52 William St., N. Y. 


is a 
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BANKING LAW. 


qputs department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 


the depositor, and the bank student seeking advancement. 


herein, will be furnished on application. 


Further information regarding any case published 


COLLECTION. 
COLLECTION OF DRAFT UNDER RESTRICTIVE INDORSEMENT. 


INDORSEMENT GIVES NOTICE OF OWNERSHIP, AND COLLECTING BANK CANNOT HOLD AND 
APPLY PROCEEDS UPON DEBT TO IT OF INSOLVENT TRANSMITTING BANK, AS AGAINST 


OWNER, 


The People’s Bank of Lewisburg, Tenn., indorsed a draft upon the Tennessee Packing Co. of 


Birmingham, Ala , to the Commercial Bank of Nashville, ‘‘for account of People’s Bank.” 


The 


Commercial Bank indorsed the draft to the Jeff. Co. Sav. Bank of Birmingham, Ala., who collected 


the draft on the day the Commercial Bank failed. 


Held, that the restrictive indorsement gave no- 


tice that the People’s Bank owned the draft, and the Jefferson County Bank could not retain the 


proceeds for an indebtedness to it of the Commercial Bank. 


People’s Bank of Lewisburg v. Jeffer- 


son County Savings Bank, Supreme Court of Alabama, May 20, 1895. 


Action by the Ptople’s Bank of Lew- 
isburg against the Jefferson County 
Savings Bank to recover the amount of 
a draft owned by the former, collected 
by the latter, The city court of Bir- 
mingham held the Jefferson County 
Savings Bank entitled to retain the 
amount. Its judgment in favor of the 
Jefferson County Savings Bank is re- 
versed by the Supreme Court of Ala- 
bama. Following is the opinion: 

CoLeMAN, J. The appellant bank sued 
the defendant in assumpsit for money 
had and received. The evidence is 
without conflict, and we will state the 
facts substantially which gave rise to the 
demand. Onthe 17th day of March, 
1893, R, A Wilkes drew a check as fol- 
lows: 


“$750.00. Birmingham, Ala., March 17, 1893. 

“At sight, pay to the order of Beatty & Orr, seven 
hundred and fifty dollars, value received, and charge 
tothe account of 

R. A. Wilkes. 


To Tennessee Packing Co., Birmingham, Ala.” 


Written across the face of the draft 
Was: 


“Accepted. Payable at Jefferson County Savings 
Kank, Birmingham, Ala. 
Tenn. Pa'g.Co, 
By R. A. Wilkes.” 


It was indorsed as follows, with eras 


ures: 
(Erasures shown in italics). 


“Beatty & Orr. 
No. 519 
"ay to the order of F. Porterfield, Cas. for collection 
only for account People’s Bank of Lewisburg, Tenn. 
R. A. McCord, Cash.” 


This, indorsement, as erased, was fol- 
lowed by the following indorsement: 


“Pay Commercial Nat'l Bank, Nashville, 
eee, for account of People’s Bank, 
Tenn. 


lenn., or 
Lewisburg, 
R. A. MeCord, Cash” 
“No. 17925. 
“Pay to the order of Jeff. Co. Sav. Bk. for collection 
only for acct. 
Commercial Nat’l Bank, 
Nashville. Tenn 
F. Porterfield, Cash." 


The draft was paid to the Jefferson 
County Savings Bank on March 25, 
1893, and by that bank placed to the 
credit of the Commercial National Bank, 
and notice of the collection and credit 
mailed to the Commercial National 
Bank within banking hours on the same 
day. On the day of payment of the 
draft in Birmingham—the 25th of March 
—the Commercial Bank, doing business 
in Nashville, Tenn., closed its doors, 
and ceased to do business. The Jeffer-. 
son County Savings Bank had no notice 
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of its failing condition until after the 
collection of the draft, and notice of the 
collection and credit had been mailed. 
At the time of its failure the Commer- 
cial Bank was indebted to the Jefferson 
County Savings Bank in excess of the 
amount collected and credited. The 
draft was sent by the Commercial Bank 
to the Jefferson County Savings Bank in 
a letter which stated that the draft was 
sent for collection and credit. 

The question is whether the money, 
when collected, belonged to the plaintiff 
bank, of which fact the collecting bank 
had notice, or was it the money of the 
Commercial Bank, and, under the writ- 
ten authority contained in its letter, or 
the usage of the banks, did the collect- 
ing bank have authority to credit the 
amount collected in payment of the in- 
debtedness due it from the Commercial 
Bank? The cashier of the plaintiff bank 


testified that plaintiff had an arrange- 


ment with the Commercial Bank, with 
regard to drafts sent to it by plaintiff, 
to the effect that when the drafts were 
collected, and amounts reported, and 
placed to credit of plaintiff, the latter 
would draw for the amount, but rot be- 
fore it was reported collected; and that 
no report of the collection of the draft 
was ever made by the Commercial Bank 
nor the amount placed to plaintiff's 
credit; that plaintiff bank never drew 
against the amount of the draft; that 
at no time was plaintiff indebted to the 
Commercial Bank; that it had been for- 
warded simply for collection, and so en- 
tered on their books; and that plaintiff 
was the owner of the draft, and never 
partea with its title. Unless plaintiff's 
rights were lost or waived by virtue of 
the indorsements, or its agreement with 
the Commercial Bank, expressiy or im- 
pliedly, the plaintiff, in our opinion, 
was entitled to recover. We attach ne 
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importance to the canceled indorse- 
ment, The indorsement and cancella- 
tion were made by plaintiff before the 
transmission of the draft for collection, 
The unerased indorsements determined 
the leg:l relations of the parties. The 
indorsement by plaintiff, ‘*Pay Commer. 
cial National Bank or order for account 
of People’s Bank of Lewisburg,” accor- 
ding to all the authorities, gave notice 
that the paper was the property of the 
People’s Bank, that it claimed the money 
due upon it, and that it was no longer 
negotiable paper. No one couid pur- 
chase the instrument with this indorse- 
ment, and claim protection as an inno- 
cent purchaser against the true owner, 
Whosoever undertook to collect this 
paper thus indorsed, ‘whether acting as 
the agent of the owner or the agent of 
the agent, knew that the money, when 
collected, ex aeguo et bono, would belong 
to the owner of the paper. Any appro- 
priation of it otherwise, without the con- 
sent of the owner, would be unauthor- 
ized. This we understand to be the 
distinction between the legal effect of a 
restricted indorsement, such as ‘‘for 
collection,” or ‘ton account of,” and a 
general indorsement in blank, or ‘‘Pav 
to , without restrictive words. 
When the defendant bank received the 
draft for collection, and collected the 
money, it well knew, from the restricted 
indorsement, if there was no other 
agreement, that it belonged to the 
plaintiff, and not the Commercial Bank, 
and that the Commercial Bank had no 
title to it, nor any power to authorize the 
defendant bank to apply it or its pro- 
ceeds to the payment of an indebtedness 
due it from the Commercial Bank. As 
between the owner and the collecting 
bank, the latter collected upon the terms 
and conditions expressed by the indorse- 
ment, irrespective of any understanding 
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or agreement that may have existed be 
tween it and the principal, the agent of 
the owner. It could not acquirea right 
which its principal did not posssess, and 
it knew its principal was a mere agent 
of the owner, for collection. No person 
or corporation has any authority to ap- 
money or property 
held by its 
with knowledge of the fact, in 
satisfaction of the debts of such agent. 
There is no question of an innocent pur- 
chaser for value in the case 

It is contended for appellant that un- 
der the agreement and course of dealing 
between the plaintiff and its agent, the 
Commercial Bank of Nashville, as soon 
as the money was collected by thelatter, 
the relation of debtor and creditor arose, 
and the ownership of the money vested 
in the Commercial Bank, and the collec- 
tion of the money by the defendant and 
crediting it upon the indebtedness of the 
agent bank was, in law, the transmission 
of money to the agent bank, as much 
so as if actually placed in its vaults, and 
had the effect to create the relationship 
of debtor and creditor between plaintiff 
and the Commercial Bank. The plain- 
tiff, by its restricted indorsement, gave 
notice to the Commercial Bank and the 
defendant that the draft, or the money 
collected, belonged to it. No 
agreement between the Commercial 
Bank and the defendant, nor any meth- 
od of bookkeeping nor of keeping ac- 
counts current, could divest the owner 
of its title to the draft or its proceeds. 

There are statements in some opin- 
ions in courts of high standing seeming- 
ly in conflict with our conclusion, but 
an examination of the facts of these 
cases will show the principle of law ap- 
plied is not applicable to the present 
case. In the case of Bank v. Arm- 
strong, 148 U. S. 50, where the indorse- 


ply received and 


debtor as agent or upon 


trust, 


when 
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ment was ‘‘For collection,” Mr. Justice 
Brewer, delivering the opinion of the 
court, declared that, as to the drafts 
which had been forwarded by the Fidel- 
ity Bank tor collection to its agents, and 
which were not collected until after no 
tice of its insolvency, the collecting 
banks, in making collections, acted as 
the agents of the owner of the drafts, 
and not as the agents of the Fidelity 
Bank; that, as to drafts collected before 
the insolvency of the Fidelity Bank had 
been disclosed, which had been 
credited by the subagents upon the 
drafts of the Fidelity Bank to them be. 
fore notice of its i so'vency, under the 
facts of the case, the collecting bank or 
subagent was not liable to the owner. 
The court agreed with the conclusions 
of the trial court, which held that “‘the 
collection had been fully completed,” 
and that the credit to the Fidelity Bank 
‘twas the same as though the money 
had actually reached the vaults of the 
Fidelity Bank.” The facts of the case 
as stated in the opinion showed that 
there was an agreement betweer the 
plaintiff and the Fidelity Bank that the 
latter wasto remit the Ist, t1th and 2ist 
of each month. Collections intermediate 
these dates were, by the custom of banks 
and the understanding of the parties, to 
be mingled with the general funds of 
the Fidelity, and used in its business. 
By the arrangement as to intermediate 
collections, the relation of debtor and 
creditor existed. The Fidelity Bank - 
became the owner of the money, and 
was a debtor to the plaintiff. We are 
of the opinion that the court based the 
conclusion that the subagent was not 
liable to the plaintiff upon the fact that 
the money, when collected and credited 
under the arrangement made with the 
plaintiff, was the money of the Fidelity, 
and not the money of the plaintiff. It 


and 
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was the agreement between the plaintiff 
and its agent that remittances were to 
be made at stated periods only, and in 
the meantime the Fidelity Bank had the 
right to use the money in its business, 
which terminated the ownership of the 
plaintiff as soon as the money was col- 
lected by the Fidelity, and created the 
relationship of debtor andcreditor, In 
discussing the question of collections by 
a subagent before and after ‘‘avowed 
insolvency”’ of the principal agent, the 
court was of opinion that the fact of 
collection by a principal subagent before 
notice of insolvency of its principal was 
“not decisive” of its liability to the 
owner, and the decision was rested 
mainly upon the agreement between the 
owner end its agent, by which the rela— 
tion of debtor and creditor was estab- 
lished between the days of remittances. 
In the case of White v. Bank, 102 U. S, 
658, the indorsement was, “Pay S, V. 
White or order for account of,” etc, The 
court declared that the ‘‘indorsement is 
without .ambiguity, and needs no ex- 
planation either by parol proof or resort 
to usage, The plain meaning of it is 
that the acceptor of the draft is to pay 
it to the indorsee for the use of the in- 
dorser. The indorsee is to receive it on 
account of the indorser. It does not 
purport to transfer the title of the paper 
or the ownership of the money when re- 
ceived. Both these remain, by the 
reasonable and almost necessary mean- 
ing of the language, in the indorser,” 
In the case of Bank v. Hubbell, 117 N, 
Y. 384, 396, the same distinction and 
rule is declared as held in 148 U. S. 
Sup. Ct. supra. The court says: “The 
firm, by the arrangement, had the right 
to retain the moneys, and te remit 
weekly; and, of course, from one week 
to another, it had the right to use the 
money, and the plaintiff relied upon the 
credit of the firm for such time as it had 
the right to retain the money.”’ In the 
case of Mechanics’ Bank v. Valley Pack- 
ing Co., 70 Mo. 643, the indorsement 
was, ‘*Pay to D, or order for collection 


THE BANKING LAW JOURNAL. 


for account of C.” The court held 
‘* that the restrictive indorsement de- 
stroyed the negotiability of the bill, and 
operated as a mere authority to receive 
the proceeds for the useof the indorser. ” 
In the case of Dorchester and Milton 
Bank v. New England Bank, 1 Cush. 
177, the distinction between an indorse- 
ment in blank and a restrictive indorse- 
ment is fully declared. Manufacturers’ 
Nat. Bank v. Continental Bank, 12 Am. 
St. Rep. 598, 148 Mass. 553, 20 N. E, 
193; Freeman’s Nat. Bank v. National 
Tube Works, 21 Am. St. Rep. 461, 151 
Mass, 413, 24 N. E. 779 

We are of opinion the distinction is 
clear and the rule sound. Without it, 
ownership of the draft and money would 
be divested against the express contract 
of the indorsement, and without fault. 


The case of Bank v. Weiss, 67 Tex. 33], 
3 S. W. 299, lays down the broad rule 
that, where a bank or person collects 
money upon a draft sent to it by the 
bank to which it was indorsed for col- 
lection by the owner, with a restricted 
indorsement, the agent collecting the 
money holds it in trust tor the owner, 
and has no authority to apply it to the 
payment of any indebtedness from the 
forwarding bank, and that without ref- 
erence tothe question of notice of its 
insolvency, The agreement between 
the plaintiff in the case at bar and the 
Commercial Bank did not authorize the 
latter to use the plaintiff's money atany 
time inits business. As soon as collect- 
ed, it was the duty of the Commercial 
Bank to notify the plaintiff of the col- 
lection, and then plaintiff would draw 
itout. According to the facts of the 
case, the collection was never credited 
to plaintiff, and the Commercial Bank 
ceased to do business, and its agency 
terminated by insolvency before its con- 
tract with plaintiff wascompleted. We 
are of opinion under the facts of this 
case the plaintiff was entitled to recover 
and a judgment will be here rendered to 
that effect. 
Reversed and rendered. 
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MORTGAGES. 
Late Cases, of Interest to Lenders Upon Mortgage Security. 


CHATTEL MORTGAGE ON FUTURE CROPS—VALIDITY—TEXAS. 


RICHARDSON V, WASHINGTON, supreme court of Texas, June 17, 1895. 

On January 23, 1892, one Alexander, who for five or six years had leased, resided on and 
cultivated land belonging to one Jones, in Travis county, Texas, and who had a lease of the land 
for the year 1892, executed a note, due October 1, of that year, and chattel mortgage to Washing 
ton & Costley, upon the crop to be raised on the farm in the year 1892. The note was given for 
stock to work in the 1892 crop, and for advances made and to be made, to secure, gather 
and house the crop. The mortgage was declared a lien on future crops in succeeding years, in 
case the note was not paid at maturity. At the time the note and mortgage were given, Alexan- 
der had no lease or contract for the land for the year 1393, but subsequently in October or Novem 
ber, 1892, he leased the premises and raised a crop in 1893. The note was not paid in 1892, and 
this action is to foreclose the mortgage on the 1893 crop, for merchandise, groceries and provis- 
ions furnished under said mortgage during the years 1592 and 1893. The following question was 
certified to the supreme court for decision: 

Have the appellees, Washington & Costley Bros., a mortgage lien on the crop raised by 
said Alexander on the aforesaid premises during the year 1893? In other words, under the cir- 
cumstances stated, at the time the mortgage in question was executed, had M. C. Alexander the 
power to create a contract lien on such crop as he might during the year 1893 raise on the land 
which he had for several years and then occupied as tenant, but which at that time he had no 


legal interest in or right forthe year 1893?” 
Held: Yes. 


The following is the opinion of the 
supreme court of Texas: 

The principle involved in the decision 
of the question propounded is of vast 
importance to the commercial world. It 
is well settled at law, that a mortgage 
upon personal property not owned by 
the mortgagor or not in esse, actual or 
potential, at the date of the mortgage, 
is void, unless, after the mortgagor sub- 
sequently acquires title thereto, some 
act be done, such as delivery of posses- 
sion to the mortgagee, indicating a pur- 
pose to bring it within the terms of the 
mortgage. The reason of this rule at 
law is that a mortgage is a conveyance 
of the title to the mortgagee, and title 
cannot be conveyed where the mortgag- 
or has none, or where the property con- 
veyed is not in esse. In accordance 
with these principles, in a court of law, 
it has been held that a mortgage of 
goods which the mortgagor does not 
own at the time the mortgage is made, 
though he afterwards acquires them, is 


void (Jones v. Richardson, 10 Metc. 
[Mass.] 481); and that a sale of fish 
hereafter to be caught in the sea, does 
not pass title to the fish when caught; 
that a man may sell or mortgage wool 
to grow upon his own sheep, but not 
upon the sheep of another; and that he 
may sell or mortgage crops to grow 
upon his own land, but not upon 
land in which he has no interest. (Low 
v. Pew, 108 Mass. 347). 

In some states the doctrine has been 
carried so far as to hold that a mortgage 
upon a plot of grain at the time it was 
planted, but before it was up or pre- 
sented the appearance of growing grain, 
was void, upon the ground that the 
crop was not in esse at the date of the 
mortgage. Comstock v. Scales, 7 Wis. 
159. 

Since, at law, a mortgage of personal 
property, not owned by the mortgagor, 
or not in esse, actually or potentially, 
was void in the absence of asubsequent 
act indicating an intention of subjecting 
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it to the mortgage, such as taking pos- 
session, it became important in case of 
things having only a potential existence, 
such as the wool tu be grown on sheep 
or the crops to be grown on land, for 
the mortgagee to show that at the 
date of the mortgage the  mort- 
gagor had an interest in the sheep or 
land, and therefore had a potential 
ownership in the wool or crops, as the 
case might be; and if he failed to make 
such proof, upon issue joined thereon, 
his mortgage would fail in a court of 
law. This doctrine however, is confined 
to suits at law, anda failure to confine 
it thereto has often led to confusion, and 
sometimes has produced the erroneous 
impression that a mortgage executed by 
a grantor upon property to which he 
then had no title, or which was not 
then in esse, actual or potential, was 
void for all purposes. 

The true rule is that such a mortgage 
is ineffectual to pass the legal title, and 
therefore will not be considered in a 
court of law. In equity, however, a 
lien may be created without the passing 
of the legal title, Where one agrees to 
execute a mortgage on certain property 
and, at the time he is called upon to 
perform his agreement, he has the abil- 
ity to do so, equity will either compel 
its execution, or, in a suit to enforce the 
lien, will consider that as done which 
ought to have been done, and enforce 
the agrcement as a mortgage. It makes 
no difference whether at the date of the 
agreement the party agreeing had it in 
his power to perform the agreement, 
provided at the time of the decree it ap- 
pears to the chancellor he has such 
power. Therefore, if A agrees that B 
shail have a lien upon the wool to be 
grown on certain sheep, or the crop to 
be raised on certain land, neither the 
sheep nor the land being owned by A, 
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it is no answer to the suit brought by B 
for the enforcement of such lien, for A 
to show such nonownership, if he be 
now the owner of the wool or crops; for 
it would be inequitable in A to defeat his 
agreement that B should have a lien 
upon the very wool or crops, by assert- 
ing that he did not, at the date of the 
agreement, have any title thereto. 

We do not wish to be understood as 
intimating that a court of equity may 
foreclose a lien upon property which it 
cannoc clearly determine that the par- 
ties, at the date of the contract, intend- 
ed should become subject to such lien 
when acquired by the grantor, or when 
it came into existence, On the con-— 
trary, a court of equity will not make a 
contract or create a lien for the parties, 
and therefore will not foreclose a lien 
upon property not in esse or not owned 
by the grantor at the date of the con- 
tract, unless it is clear that at such date 
the parties thereto anticipated the ac- 
quisition by the grantor of the very 
property upon which the lieri is sought 
to be fixed and foreclosed, and intended 
that it should be subjectthereto. There 
fore the circumstances attending the 
particular transaction must be such that 
the court can identify the particular 
property on which the lien was intended 
to be created, and, unless it can do so, 
it will not fix or enforce a lien, for in 
doing so it might fix and enforce a lien 
upon property which the parties did not 
at the time intend to subject thereto. In 
order to determine whether the property 
upon which the lien is sought to be fore- 
closed is identical with that referred to 
by the parties in the contract, the ques- 
tion as to whether the parties contem- 
plated that the wool was to be grown 
upon certain sheep or the crops raised 
on certain land would be material evi- 
dence; but the ownership or non own- 
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ership of the sheep or land could not 
defeat the lien, if the court, from the 
contract, read in the light of all the cir- 
cumstances surrounding its execution, 
could identify the wool or crop upon 
which the lien is sought to be foreclosed 
as being the same contemplated by the 
contract. Thus, since the ownership 
of the property by the mortgagor and 
its existence, actual or potential, at the 
date of the contract, are not essential to 
the validity of a lien in equity, as they 
are to a mortgage at law, the question 
of the ownership of the sheep or land at 
the date of tne contract is mainly im- 
portant in an equitable proceeding to 
establish or foreclose a lien as a circum 
stance tending to identify w th certainty 
the wool or crops sought to be subjected 
to such lien, as being the very property 
which the parties, at the date of the 
contract, contemplated would come into 
existence and ownership of the grantor, 
and thereby become subject thereto, 

As eatly as 1843, Judge Story, in the 
leading case of Mitchell v. Winslow, 2 
Story, 635, laid down the rule upon 
which the equitable doctrine 1s based,as 
follows: 

“It seems to me a clear result of all the authorities 
that wherever the parties, by their contract, intended 
to create a positive lien or charge, either upon real or 
upon personal property, whether then owned by the 
assignor or contractor or not, or, if personal property, 
whether it is then in esse or not, it attaches in equity 
as alien or charge upon the particular property as 
soon as the assignor or contractor acquires a title 
thereto, against the latter and all persons asserting a 
claim thereto under him.” 

See, also, Brett v. Carter, 2 Lowell, 
458. In this case, Judge Story held 


that a mortgage intended to apply to 
subsequently acquired machinery was a 


valid lien thereon in equity, though not 


atlaw. At the time this opinion was 
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delivered by the distinguished jurist, 
the courts seem to have been at sea 
upon the question, both in England and 
America, and the question seems not to 
have been settled in England until 1862, 
when the leading case of Holroyd v. 
Marshall was decided by the house of 
lords, reviewing with great ability, the 
previous English decisions relating to 
the subject, and holding the same doc- 
trine announced by Judge Story, though 
not adverting to his opinion. Holroyd 
v. Marshall, 10 H. L. Cas. tor. It is 
well established that a mortgage of the 
personal and real property of a railway 
to be hereafter acquired, that a mort- 
gage of crops to be raised during a series 
of years to secure rents, that a mortgage 
of the earnings of a ship on future voy- 
ages to secure advances, are all valid in 
equity, though not at law. 
Coe, 23 How. 121; Railroad Co. vy, 
Woelpper, 64 Pa St. 372; Butt v. El- 
lett, 19 Wall, 546; Evermann v. Robb, 
52 Miss. 657; Sillers v. Lester, 48 Miss. 
523; In :e The Warre, 8 Price, 269; 
Fletcher v. Auber, 1 Jac. & W. 526; 
Douglas v. Russell, 4 Sim. 524;. 
Applying the principles above dis- 
cussed to the case at bar, we are of the 
opinion that the parties to the contract 
at the time of its execution contemplat 
ed that the very crop raised on the 100 
acres of land therein described, during 
the year 1893, should be brought into 
existence, and intended that it should 


Pennock v. 


become subject to the lien of said con- 
tract, and therefore said agreement, in 
equity, attached to and became a lien 
upon the same. Our courts administer 
both law and equity in the same cause, 
and therefore we answer both questions 
in the affirmative.” 
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MORTGAGE OF NEXT YEAR’S CROPS—VALIDITY IN MINNESOTA. 


Plano Mfg. Co. v. Hallberg, supreme court of Minnesota, July 2, 189s. 


Section 5154 Gen. Statutes of Minne- 
sota, 1894, provides: ‘*The mortgag— 
ing of crops before the seed thereof 
shall have beeu sown or planted, for 
more than one year in advance, is here- 
by forbidden, and all securities or mort- 
gages hereafter executed on such crops 
are declared void and of no effect; pro- 
vided, this act shall not apply to mort— 


gages given upon crops to secure part 
or all of the purchase price of lands 
upon which said crops may be sown or 
planted.” 

Held: A chattel mortgage executed 
on the 15th day of August of one year, 
mortgaging the crops to be grown the 
next year, is not void by reason of said 
section. 


CHATTEL MORTGAGE SECURITY—NEBRASKA. 


National Bank a Bona-Fide Mortgagee—Creditorof Mortgagor Cannot Obtain Mortgaged Goods on Ground 
that Bank’s Loan was Ultra Vires, or of Fraud by Mortgagor. 


In Smith v. First National Bank of 
Chadron, Smith & Co. brought an ac- 
tion of replevin against the bank to re 
cover possession of certain goods which 
it was claimed had been obtained from 
them by C, F. Yates & Co by fraud, 
and which had passed into the hands of 
the bank under achattel mortgage given 
by Yates & Co. to the bank. Verdict 
and judgment for the bank, which is 
affirmed by the supreme court, The 
court says: 

“The verdict may be sustained on 
The first is that 
two of the notes to secure which the 
mortgage to the bank was given were 
dated the same day as the mortgage, 
and thé president of the bank testified 
that the notes were given for ‘cash ad- 
vanced.’ There was no evidence tend- 
ing to show that these notes were given 
for an antecedent debt, and, if they 
were given for a loan made at the time 
the notes and mortgage were executed, 
the bank was certainly a bona-fide pur- 
chaser of the goods. On this point it is 
argued thas it was ultra vires of the 
bank to lend money on such security, 
Even if it were, this would not render 


either of two grounds, 


the mortgage void, and the plaintiffs 
could not attack it for that reason. The 
violation of law in this respect does not 
avoid the transaction, and only the gov- 
ernment by appropriate proceedings can 
attack it, This also answers the con- 
tention that the security was void be- 
cause the loan was more than Io per 
cent. of the bank’s capital. Bank v. 
Matthews, 98 U. S. 621; Gold Mining 
Co. v. National Bank, 96 U. S. 640; 
Town of Lyons v. Lyons Nat. Bank, 19 
Blatchf.279; Wyman v,Bank,72 Iowa, 15. 

But the verdict may be sustained on 
another ground. The goods were sold 
by Smith & Co. to Yates & Co. in March 
1889. The mortgage was made June 
5th, and the action brought June 14th. 
The rule is that the purchaser must re-— 
scind, if at all, within a reasonable time 
after the discovery of the fraud. It is 
not claimed that any attempt was made 
to rescind until the action was brought, 
and the court properly left to the jury 
the inquiry as to whether the right 
was exercised within a reasonable time. 
The evidence justified the jury in find- 
ing that it was not. Judgment af- 
firmed.” 
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UNRECORDED CHATTEL MORTGAGE—INVALID AS AGAINST CLAIM OF ASSIGNEE 
OF MORTGAGOR—KANSAS. 


An unrecorded chattel mortgage executed by an insolvent debtor is void as against the claim 
of an assignee for the benefit of creditors who obtains possession under the assignment of the 


mortgaged property prior to the recording of the mortgage. 


(Chapin v. Jenkins, 50 Kan. 385, 


followed). Withrow v. Citizens’ Bank o! Kansas City, supreme court of Kansas, June 8, 1895. 


Error from district court, Wyandotte 
county; O. L. Miller, Judge. 

Action by the Citizens’ Bank of Kan- 
sas City against C. D, Withrow, as- 
signee, and others, From the judgment 
rendered, defendant assignee brings 
error, Reversed. 

ALLEN, J. So much of the facts as 
are necessary to an understanding of 
the point decided by this court are as 
follows: On the 11th day of December 
1889, John Beaton, one of the defend- 
ants, executed a chattel mortgage to 
the Citizens’ Bank of Kansas City, Kan., 
to secure the payment of $4,200 and in- 
terest. This mortgage was not record- 
ed until December 16th. On the rgth 
of the same month, after the execution, 
but prior to the recording of the chat- 
tel mortgage, Beaton made a general 
assignment for the benefit of all his 
creditors, to the plaintiff in error, who 
took immediate possession of the prop- 
erty. The only question we deem it 
necessary to consider is whether the as- 
signee can take advantage of the failure 
of the bank to record its mortgage. The 
district court held that it could not. 
There are authorities which sustain its 
decision, In the case of Chapin v. Jen- 
kins, 50 Kan, 385, decided since the 
case before us was tried in the district 
court, it was held that an assignee, as 
the representative of all the creditors, 
could attack a chattel mortgage on the 


CHATTEL MORTGAGE 


In Willamette Casket Co. v. Cross 
Undertaking Co., the supreme court of 
Washington in an opinion handed down 
June 26, 1895, hold: 

Under Gen. St. § 1648, making a 
mortgage of personal property void, as 
against creditors, unless recorded, a re- 


ground that it was fraudulently execut- 
ed by his assignor. It was held in that 
case that the assignee of an insolvent 
debtor is not merely the representative 
of the debtor, but is a trustee, acting on 
behalf of the creditors. By section 9 of 
chapter 68 of the General Statutes of 
1889, it is provided: 

“Every mortgage or conveyance intended to oper- 
ate asa mortgage of personal property, which shall 
not be accompanied by an immediate delivery, and be 
followed by an actual and continued change of pos- 
session of the things mortgaged, shall be absolutely 
void as against the creditors of the mortgagor, and as 
against subsequent purchasers and mortgagees in 
good faith, unless the mortgage or a true copy thereof 
shall be forthwith deposited in the office of the regis- 
ter of deeds in the county where the property shall 
then be situated, or if the mortgagor be a resident of 
this state then of the county of which he shall at the 
time be a resident.” 

By the deed of assignment the title to 
the debtor’s property vested in the as- 
signee for the benefit of all his credit- 
ors in proportion to the amount of their 
respective claims. The rights of the 
creditors toa pro rata distribution of 
the debtor’s estate attached when the 
assignment was made and the property 
delivered to the assignee. The statute 
declares the unrecorded mortgage void 
as against the creditors. It is therefore 
void as against an assignee who is the 
representative of all of them, Brigham 
v. Jones, 48 Kan. 165; Chapin v. Jen- 
kins, supra. The judgment is reversed 
for further proceedings in accordance 
with the views aboveexpressed. All the 
justices concurring, 


EFFECT OF FAILURE TO RECORD—WASHINGTON, 


ceiver of the mortgaged property, ap- 
pointed in an action on a debt incurred 
by the mortgagor after the mortgage 
was made, but before it was recorded, 
has a right thereto prior to the mort- 
gagee, though he was appointed after 
the mortgage was recorded. 





THE BANKING LAW JOURNAL. 


DEMAND, PROTEST AND NOTICE. 


The latest cases illustrating the sufficiency or insufticiency of acts as a compliance with the 
requirements of this important branch of the law. 


NOTICE OF PROTEST —INSUFFICIENT TO HOLD INDORSER. 
German Security Bank of Louisville, Ky. v. McGarry, Supreme Court of Alabama, May 22, 189s. 


A Louisville (Ky.) bank, owner and holder of an unpaid promissory note, seeks to hold the 
indorser in Alabama. The court holds that the bank failed to affirmatively prove a legally suffi- 
cient notice of dishonor. Hence the indorser is declared not liable. The facts of the case and 
conclusions of the court should be read, and they might be entitled ‘‘How not to hold indorsers 
The case appears to be one where the bank is the sufferer through a failure to present the essentia! 
facts to the jury, rather than from the existence of those facts. From what is set forth it would 
appear that there was a protest and notice and diligent mailing by the bank to the indorser on the 
same day of receipt; but the certificate of protest was not introduced in evidence, the fact that the 
indorser resided where the notice was mailed was not proved, and the exact day of mailing of the 
notice was not specified more definitely than ‘‘about.”” There was, in short, a failure of proof. T 
hold indorsers, banks must not only comply with the law as to demand, protest and notice, bu! 
they must provecompliance. Following is the opinion: 


Co.eMAN, J. The appellant sued the tice of protest was received, he mailed 


defendant as an indorser of a negotiable 
promissory note, payable at the bank of 
W. P. Campbell & Co., Florence, Ala. 
Issue was joined upon the plea that 
the defendant was not legally and 
duly notified of the nonpayment of 
the note at maturity, and this was the 
only issue before the jury. The note 
bears the date of the znd day of April, 
1890, and was payable go days after 
date. The certificate of the notary, 
showing demand, protest and notice, 
was not introduced in evidence, nor was 
the notary public or other person who 
had knowledge of the demand at place 


of payment, examined as a witness. 
The phaintiff isa corporation with its place 


of business at Louisville, Ky. Its pres 
ident testified that plaintiff received no 
tice of the protest for nonpayment on or 
about the 8th of July, and by the same 
mail received a notice for the defendant, 
and that on that day he directed the 
cashier of plaintiff to mail notice to the 
defendant, at Florence, which place he 
understood to be the postoffice or ad- 
dress of the defendant. The cashier 
testified that, on the same day the no- 


the notice to defendant at Florence, as 
directed by the president. There was 
evidence to show that plaintiff was the 
holder and owner of the note and that 
it had not been paid. This was sub- 
stantially all the evidence. The defend- 
ant offered none. Upon the written 
request of the defendant, the court in- 
structed the jury to find the issue for the 
It will be seen from the fore 


going statement of facts that there was 


defendant, 


no evidence whatever offered to show 
that the defendant’s postoffice address 
was Florence, or that he resided in 
Florence, Ala., or that any inquiry was 
made to ascertain his place of residence 
or postoffice address. Upon the issue 
joined, the burden was on the plaintiff 
to prove that notice of the dishonor of 
the note was duly given to the indorser 
There was not sufficient evidence upon 
the issue of notice to submit the ques 
tion to the jury, and the court did 
not err in giving the affirmative charge 
for the defendant. There is no evidence 
that payment of the note was demanded 
at the place of payment, but this de- 
fense was not raised by the pleadings. 
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The note fell due for payment on Fri- 
day. This was the 4th of July. De- 
mand of payment on Saturday, the next 
The 
plaintiff then had until the next day to 
give notice, 


day, would have been in time, 


The “next day” in law, is 
the next business day. This rule gave 
the notary until Monday, the 7th, to 


give notice, The testimony of plaintiff 
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is that he received notice of nonpayment 
about the 8th of July. ‘‘About” isvery 
indefinite, and unsatisfactory. The law 
is very exacting as to the duty of the 
holder of paper in giving notice of pro- 
test to drawer and indorsers. We can- 
not say, even from this phase of the 
evidence, that notice was mailed to the 
indorser within the time required by law, 


PROTEST BY NOTARY IN ANOTHER STATE—SUFFICIENCY OF PROOF, 


Low v. Learned, N. Y. Common Pleas, June 3, 1895. 


In an action in the New York courts 
against the payee and indorser of a pro- 
missory note payable at Tom’s River, 
N. J., defendant contended onthe trial 
that plaintiff had not proved protest, in- 
asmuch as there was no evidence of the 
laws of New Jersey, where the note was 
protested, as to what constituted pro- 
test in that state, and no proof as to 
where the notice of protest was sent, or 
that due diligence was used to find the 
address of the indorser. 

The court says: ‘‘There is no pre- 
sumption that there is anv difference 
n the law merchant in this state and in 
New Jersey. The notary public called 
by the plaintiff showed that he pursued 
the usual course, and made demand for 
payment of the note on the day it was 
payable at the bank named in it; and 
he produced his protest book, with copies 


of the notices of protest, showing that 
defendant at 
the place where, it appears from his 


notice was mailed to the 


own evidence, he was doing business. 
There was no force, therefore, in hisob- 
On this ap- 
peal he urges that there was no proof of 
nonpayment. 


jections made on the trial. 


That point was not made 
on the trial, and if it had been, the pos- 
session of the note by the plaintiff would 
have been a sufficient answer. 
urged that the notary’s certificate of 
protest is not proof. 


It is also 


The notary’s pro- 
test book and certificate were admitted 
the trial, The 
proof shows clearly that the note was 
duly demanded, was not paid, and that 
proper and timely notice thereof was 
given to defendant, according to the 


without objection on 


custom of merchants. 
affirmed, with costs.” 


The judgment is 


NOTARY’S CERTIFICATE AS EVIDENCE—MATURITY OF PAPER. 


Roberts v. Wold, Minn, Supreme Court, June 7, 1895. 


According to the Civil! Code of Da- 
kota territory, a promissory note, onits 
face payable on Sunday, but entitled to 
grace, becomes due on the following 
Wednesday. The probative force of the 
official certificate of a notary that he de- 


posited in the postoffice notice to an in- 
dorser of thenonpayment of a bill or note 
is not overcome by evidence of its non- 
receipt, standing alone, and unaccom- 
panied by evidence that the notice was 
not in fact deposited in the postoffice, 
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INDORSER FOR ACCOMMODATION NOT ENTITLED TO NOTICE—WHEN CASE 
NOT WITHIN RULE. 


In People's Nat. Bank v. Winton, Ap- 
pellate Court of Indiana, June 14, 1895, 
the bank, indorsee, sued the payee in- 
dorser of a promissory note, and alleged 
that at the time of its execution to the 
payee, the latter indorsed it to the bank 
and the bank, for the payee’s sole bene- 
fit and accommodation, paid the money 
to the maker. The payee demurred to 
the bank’s complaint, and the demurrer 
was sustained because .the complaint 
failed to aver notice of nonpayment. 
The bank contended that no notice was 
necessary, the case coming within the 
tule that an indorser for whose accom- 
modation the paper has been given, is 
not entitled to notice. 

Held: The averments of the complaint 
are not broad enough to bring the case 
within the rule, and the indorser was 
entitled to notice, 

The complaint does not disclose that 
as between the maker and payee or in- 
dorser of the note, the payee was the 
party accommodated. Under the al- 
legations we should conclude that, while 
the discounting or purchase of the note 
was done by the bank for the benefit 
and accommodation of the payee, the 
note, in its inception, was for the ac- 
commodation of the maker, who re- 
ceived the money. It does not appear 
but that it was simply a loan of his 


PRESENTMENT OF 


In Pickel v. Luetger. Appellate Court, First 
District, Illinois, opinion filed June 24, 1895, 
Pickel & Bro. gave Luetger a check for $85.85. 
Three days afterwards the bank on which it 
was drawn failed, Luetger testified that he 
presented the check to the bank for payment the 
next day after he received it, and payment was 
refused; and that the next day he told one of 
the Pickels and asked him to take up the check 

. and he refused todo so. There was no other 
testimony that the check was presented and the 
alleged interview between the parties on the 


credit by the payee t. the maker, or, so 
far as is shown, the payee may have 
agreed to make the maker a loan of the 
amount, and, upon receiving its note, 
may have arranged with the bank to 
buy the note with his indorsement; and 
by his direction the bank may have paid 
the money as averred, to the maker of 
the note, in fulfillment of the payee’s 
obligation to furnish or loan the maker 
that amount of money upon its note. It 
is clear to us that the bank may have 
discounted the note and paid over the 
money solely for the use and benefit and 
for the accommodation of the payee, and 
yet he may not have been the accommo- 
dated party, taking the entire transac- 
tion together. In truth, in a sense, 
whenever the holder and owner of a 
note procures it to be discounted by an- 
other, and assigns it to him, the money 
is paid by the assignee for the use and 
benefit of the indorser. To apply the 
rule as broadly as asserted by the bank 
would dispease with the necessity of no- 
tice of dishonor in most cases. That 
the liability to the bank assumed by the 
payee on account of his indorsement is 
that of an indorser only, is not contro- 
verted. In our opinion, the allegations 
are not sufficient to show that the maker 
was only an accommodation maker, and 
that the payee was the principal debtor. 


CHECK—DILIGENCE. 


second day was denied. Pickel & Bro. had 
plenty of money in the bank. The circuit court 
gave judgment for the checkholder, Luetger, 
against the checkdrawers, Pickel & Bro. On 
appeal 

Held: The only question in the caseis, which 
witness told the truth. Wedo not know, and 
therefore cannot sav that the circuit judge 
erred in believing either. The testimony of 
Luetger as to what passed between him and the 
person in the bank to whom he presented the 
check was admissible as REs GEsTAE, Affirmed. 
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INTEREST AND USURY. 


THE RATE OF INTEREST ON JUDGMENTS IN NEBRASKA, 


A REVIEW O} 


1HE LAW UPON THE SUBJECT, PAST AND PRESENT, BY THE SUPREME COURT 


OF THE STATE, 


The mortgage bond made the subject of suit drew interest at 6 per cent. per annum from 
ate until maturity, and ro per cent. per annum after maturity. Held, that a decree based on said 
d drawing interest at 7 per cent. per annum was not one of which the mortgagor could com- 


>.ain 


Where a note provides for a lawful rate of interest from date until maturity, and a higher 
and lawful rate of interest afterwards, the rate of interest which the note draws from 


its date to 


aturity is the contract rate for that time, and the rate which the note draws after maturity is the 


ntract rate fromthat date within the meaning of Sec. 3, c. 44, Comp. St. 1893. 


First point of the 


abus in Richardson v. Campbell, 34 Neb. 181, overruled. 
Said section 3 construed, and held: (1) Where parties to a con!ract for the payment of money 
ve not agreed upon any rate of interest, or agreed upon a rate less than 7 per cent., the judg- 
t based on such contract draws interest at the rate of 7 per cent. per annum from the date of 


ts rendition, 


(2) Where the parties to a contract for the payment of money have agreed upon a 


rate of interest lawful, greater than 7 per cent., the judgment based on such contract- will draw 


e contract rate of interest. 
rt Says: 
‘‘Havemeyer’s original petition was 

based on a real-estate mortgage bond, 
lue five years from date, drawing inter- 
est at the rate of 6 per cent. per annum 
payable semi-annually until maturity, 
id 10 per cent. per annum payable 
The 
istrict court awarded Havemeyer in- 
decree rendered on 
ond at 7 per cent. per annum from the 


semiannually after maturity. 


terest on the this 
first day of the term of court at which 
he decree was rendered. The appel- 


ant assails the correctness of this de- 


cree in this respect, his contention being 
that interest should have been awarded 
tlavemeyer on this decree at the rate of 
6 per cent. only. 


By the law in force on the subject of 
iterest prior to the act of June 1, 1879, 
(the present law) the highest legal con- 
tract rate of interest was 12 per cent. 
per annum; and, where norate of inter- 
est was fixed by the contract, itdrew 10 
per cent per annum; and judgments 
and decrees for the payment of money 
from the date of the rendition thereof 
drew interest at the rate of 10 per cent. 
See Gen, St. (873, ¢. 34. 


Havemeyer v. Paul, Supreme Court of Nebraska, June 18,1895. The 


Gregory v. Hartley, 6 Neb. 356, was 
decided under the old statute. In that 
case the note appears to have “drawn 
interest at the rate of 7 per cent. per 
annum, payable semi-annually until 
maturity, and 10 per cent. thereafter. 
The district court, by its decree, award- 
ed the plaintiff below interest thereon at 
the rate of 12 per cent,, and on error pro- 
ceedings to this court the decree was 
reversed, the court holding that there 
was no authority under the statute to 
render a decree drawing I2 per cent in- 
terest, except in cases where the debt 
upon which the decree was predicated 
was drawing that rate of interest. But 
the court did not decide, so far as the 
recorded opinion shows, what rate of 
interest the district court should have 
awarded the complainant in the de- 
cree. 

In Weyrich v. Hobleman, 14 Neb. 
432, the note drew interest at 10 per 
cent. per annum from date until ma- 
turity, and contained a provision that if 
not paid at maturity it should draw 
interest at 24 per cent. per annum 
thereafter. Tne court construed the 
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provision for 24 per cent. 
num from maturity as a penalty, and 
held that the holder of the note was en- 
titled to a judgment for the face of his 
note with interest thereon at the rate of 
10 percent. perannum. The question 
raised and argued in the case seems to 
have been whether the note was 
ous,—whether the holder of the note was 
entitled toa judgment for the face of 
his note with lo per cent, interest from 
its date uatil payment; and whether he 
was entitled judgment 
draw interest at the rate of 10 per cent. 
per annum from its rendition is not de- 
cided in the case, although such seems 
to be the fair inference. 

In Kellogg v. Lavender, 15 Neb. 256, 
the note drew interest at the rate of 12 
The 
district court gave the holder of the 
its 


per an- 


usuri- 


to have such 


per cent. per annum from date. 
note interest at from 
date to maturity; from maturity to June 
1, 1879,—the date of the taking effect of 
the present interest law,—rto per cent. ; 
On 
appeal this court modified the decree of 


12 per cent, 


and from June 1, 1879, 7 per cent. 


the district court and gave the holder of 
the note interest thereon at the rate of 
12 per cent. per annum from the date of 
the note to the date of the decree, What 
rate of interest the decree should draw 
does not appear to have been made a 
question in the case, nor is any opinion 
expressed by the court as to what rate 
of interest the decree should draw. 

In Hager v. Blake, 16 Neb. 12, the 
note drew interest at the rate of 
cent. per annum from date until paid, 


12 per 


and contained a provision that overdue 
interest. The 
question presented by the case was 
whether the provision for compound in- 
terest made the note usurious. The 
court, after disposing of that question, 
by holding that such provision did not 


interest should draw 
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render the contract usurious, cites Ke.- 
logg v. Lavender, 15 Neb. 256, as an 
authority for the proposition that the 
contract rate mentioned in the not: 
continues until the payment thereo’, 
and said that: “The rate of interest 
agreed upon ina written contract, no 
in excess of that allowed by statute 
continues until payment.”” In Upton v 
O'Donahue, 32 Neb. 565, acase decide* 
under the present interest law, the note 
drew interest at the rate of 6 per cent 
per annum payable semi-annually unt 

maturity, and lo per cent. after matur- 
ity. The court held that the agreement 
to pay interest at 10 per cent, per an- 
num after the maturity of the note was 
in the nature of a penalty, and did 


+ 


increase the rate of interest previous!y 
agreed upon by the parties, again citing 
Weyrich v. Hobleman, 14 Neb. 432 
The decree was reversed, and the caus¢ 


remanded to the district court, with in 


structions to enter a decree for the am- 
ount of the note and 6 percent. inter- 
est thereon, 

In Richardson v. Campbell, 34 Neb 
181, the construction of the present i 
terest law was again before the court 
and in the first point of the syllabus it 
is said: 


“Where money has been loaned at a specific rate 
interest, asroper cent., and the note contains a pr 
vision that if not paid at maturity the maker shal 
12 per cent. thereafter, the higher rate isin the na 
of a penalty, and thecontract rate will continue as 
fore the maturity of the note.” 


This 
that where a note 
6 per cent. per annum, from date t 
maturity, and a higher lawful rate of in- 
terest afterwards, the higher rate is to 
be regarded as a penalty and not en- 
torceable, and that the rate which the 
note drew from its date to maturity is 
to be regarded as the contract rate fixed 


last case lays down the 


draws interest 
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y the parties. It is to be observed 
thatthe rule here announced is predi- 
ated on Weyrich v. Hobleman, 14 Neb. 
132, but in that case the rate of interest 
vhich the note drew after maturity was 
24 per cent , or an unlawful rate, while 
n Richardson v, Campbell, supra, the 
rate of interest after maturity was a 
It may be that, if a prom- 
ssory note provides for the payment of 


awful one. 


n unlawful rate of interest after its 
maturity, the courts would regard such 
inlawful rate of interest as a penalty, 
nd refuse to enforce it, but no reason 
exists for refusing to enforce the lawful 

tracts of parties in the absence of 
fraud, mistake or their being uncon- 
We think therefore that the 
ule as laid down in the first point of the 
Campbell, 
supra, is too broad, and that the correct 


ionable, 


syllabus of Richardson v. 


ile is this: 


Where a note provides for a lawful 
ate of interest from date to maturity, 
and a higher and lawful rate of interest 
fterwards, the rate of interest which 
the note draws from its date to maturity 
and the rate which the note draws after 
naturity, are both the contract rates of 
the parties, and, since they are lawful, 
re enforceable. 


Sec. 3, c. 44, Comp. St. 1893, provides 
n substance, that all decrees and judg- 
nents for the payment of money shall 
iraw interest at the rate of 7 percent. 

annum from the date of the ren- 
tion thereof until paid, but, if such 

idgment or decree is founded upon a 

yntract by the terms of which a great- 
er rate of lawful interest shall have been 
judgment or 


ecree shall draw the same rate of in- 


greed upon, then such 


terest which the contract on which such 
dgment or decree is based, drew. In 
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the case under consideration, as already 
stated, the bond drew interest at the 
rate of 6 per cent. per annum from date 
until maturity, and 10 per cent. after 
maturity. We conclude that the con- 
tract rate between the parties to the 
bond was 6 per cent. per annum to its 
maturity, and 10 per cent. thereafter, 
and that the decree rendered thereon 
should draw interest at the rate of 10 
percent. The construction placed on 
said section 3 by the court is: 


Where parties to a contract for the 
payment of money have not contracted 
for any rate of interest, or contracted 
for a rate less than 7 per cent. per an- 
num, a judgment based on such contract 
will draw interest at the rate of 7 per 
cent, per annum from the date of its 
rendition; where the parties to a con- 
tract for the payment of money have 
agreed upon a rate of interest lawful 
greater than 7 per cent. perannum, the 
judgment based on such contract will 
draw the contract rate of interest. 


The precise question is this: What 
rate of interest does a judgment draw, 
based on acontract for the payment of 
money, which by its terms draws less 
than 7 percent.perannum? This ques- 
tion has never been presented to nor 
passed upon by this court. The opinion 
of the writer is that 


Where parties to a contract for the 
payment of money have agreed upon a 
rate of interest lawful, and such con- 
tract is reduced tu judgment, the judg- 
ment should bear the same rate of in- 
terest which the contract drew. 


The district did not 
against the mortgagor, in allowing Have- 
meyer interest at 7 per cent, per annum 
on the decree rendered in his favor on 
the mortgage bond.” 


court err, as 
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RATE OF 


PROMISSORY NOTE PROVIDING 


INTEREST—KANSAS. 


FOR HIGHER RATE AFTER MATURILTY—OPTION TO DECLARE NOTE DUE [ 


DEFAULT IN INTEREST—WHEN DOES HIGHER RATE COMMENCE?—NOTE GOVERNS MORTGAGE WI! 


PROVISIONS AS TO INTEREST INCONSISTENT. 


Where a promissory note drawing interest at 7 per cent. provides 


vat upon default of inter- 


est the entire principal and interest shall, at the option of the legal holder, become atonce cue a 
payable, without further notice, and shall bear 12 per cent. after maturity, but a mortgage giv 
to secure the same contains a clause to the effect that in case of such default interest shall be co: 
puted at 12 per cent. from date, Held, that the terms of the note, the principal obligations govern 
those of the mortgage, which is merely incidental thereto, and interest must be calculated in 
cordance with the conditions of the note, and not those of the mortgage; but if the note becomes 
due by reason of default, and the option of the legal holder, the higher rate is recoverable fron 
the date of the exercise of such option, which may be made effective by the commencement 


suit. 


Action by Lardner against Keys to 
foreclose a mortgage, The court says: 

‘Keys claims that the judgment was 
too large on both notes, but as to the 
first, or $1,200 note, he labors under a 
misapprehension of fact. He says this 
note was executed June 30,1884, and be- 
came due June 30, 1889. When it be- 
came due it was extended for five years, 
to bear interest at the same rate. The 
statute regulating interest was amended 
May 25, 1889, the rate being lowered, 
and Keys contends that under the ex-— 
But 
the note and the mortgage were execut- 
ed January 30, 1884, and became due 
January 30,1889, and so the extension 
was made under the law in force when 
the note was executed. 

The second, or $700 note, bearing in- 
terest at 7 per cent,, contained a clause 
to the effect that upon default of pay- 


tension the interest was usurious. 


ANTEDATING NOTE AS A DEVICE 


In Vail v. Van Doren, supreme court 
of Nebraska, June 18, 1895, it is 
held: 

When parties contract for the loan of 
money at the highest rate of interest al. 
lowed by the law, and the note or other 
evidence of indebtedness is made to bear 
interest from date,and is dated at a time 


Keys v. Lardner, supreme court of Kansas, June 8, 1895. 


ment of any interest the entire principe 
and interest should, at the option of the 
legal holder, become at once due and 
payable, without further notice, avd 
should bear interest at 12 per cent. afte: 
maturity; and the mortgage provided 
that, in case of default, interest shou 
be computed at 12 per cent, from the 
date of the note until paid; and Keys 
contends that interest was computed 
from date of default of interest, and not 
from maturity. If this was so, it was 
erroneous, for the note was the princi- 
pal obligation, and the mortgage was 
only an incident, and the former g 
erns the latter. Hutchinson v. Benedict, 
49 Kan. 545, 551, and cases cited. But 
ona note like the foregoing, the opt: 
of declaring the whole amount due so as 
todraw 12 per cent. interest thereafte: 
may be exercised by bringing suit there- 
for. Shattuck v. Rogers (Kan. Sup.) 
38 Pac. 280.” 


TO COVER USURY—NEBRASKA. 


prior to that when the borrower rece-ves 
the money, as a devise to cover usury 
and the money was not withheld from 
investment or otherwise set aside for the 
use of the borrower during the per: 

between the date of the note and the 


payment of the money, the transaction 
is tainted with usury. 
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USURY AND ULTRA VIRES—STATE USURY PENALTIES NOT APPLICABLE TO 
NATIONAL BANKS—ALABAMA. 


{. A private corporation cannot defend an action on its accommodation note on the 


f ultra vires, as against a bona fide holder. 
9 


ground 
= 


. . . . —— 
2. A state law, imposing a penalty on banks exacting usurious discounts, does not apply to 


national banks, the penalty imposed on such banks by federal laws in regard to usurious discounts 
being exclusive.—Florence R. R. & Imp. Co. v. Chase National Bank, Supreme Court of Alabama, 


May 21, 1895. 


Action by the Chase National Bank 
against the Florence Railroad and Im- 
provement Company. There was a 
judgment for plaintiff, and defendant 
appeals. Affirmed. 


Co.LeMAN, J. The Florence Railroad 
x Improvement Company, a private 
corporation, executed a negotiable note 
payable at the Florence National Bank, 
to the order of the Florence Wagon Co. 
which, in due course of trade, before 
maturity, for a valuable consideration, 
became the property of the Chase Na- 
tional Bank; and, not being paid at 
maturity, the present action was insti- 
tuted to enforce its payment. The two 
propositions of law raised by the defend- 
ant’s pleas, in defense of the action, are: 


First, that the note was made purely as an ac- 
‘ommodation paper, to enable the Florence 
Wagon Company to raise money for its Own use 
and benefit, and was therefore ultra vires and 
void. 

Second, that the payee of the note discounted 
the same to the Florence National Bank at a 
usurious rate of interest, contrary to Section 
4t4o of the Criminal Code, which declares that 
‘‘any banker who discounts any note, billof ex- 
change or draft at a higher rate of interest than 
eight percent. perannum * * is guilty ofa 
misdemeanor,” and consequently the note was 
oid in the hands of complainants. 


First, as to the defense of ultra vires, 
upon the ground that the instrument 
was purely an accommodation paper. 
How far this defense might be availavle 


against the note, in the hands of one 
who has acquired it with notice of its 
character, we deem it unnecessary to 
decide. There is no evidence tending 
to show that the plaintiff, which acquir- 
ed the note from the Florence National 
Bank in due course of trade, was charge- 
able with notice that it was made on ac- 
commodation paper, or that there were 
any defenses to it, or irregularities in 
its execution, or hindrance to its circu- 
lation as negotiable paper. Presump- 
tively, the Florence Railroad & Improve- 
ment Co. was authorized to execute 
negotiable paper for its own uses and 
purposes. Tied. Com, Paper, sec. 115. 
There is nothing on the face of the 
paper to indicate that it was purely an 
accommodation paper, and the evidence 
fails to show that plaintiff had any no- 
tice or knowledge of the consideration 
for which it was made. We have, then, 
the case of a private business corpora— 
tion, authorized to execute negotiable 
paper for its own uses, sending out into 
the commercial world, apparently with- 
in the scope of its corporate powers, a 
paperin all respects complete, inviting 
the credit and confidence of those en- 
gaged in commercial dealings, with the 
assurance of the law, to every innocent 
purchaser for value before maturity, 
that he may receive it, free from any in- 
firmity and defect or defense. 
more. If the plaintiff, before purchas-— 
ing, had made inquiry of the maker and 


Nay, 
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payee, and had been assured that it was 
not accommodation paper, but that the 
maker was the sole beneficiary of the 
consideration, and had purchased the 
paper upon such assurances, notwith-— 
standing, when sued, unless we apply 
the doctrine of estoppel to private cor- 
porations, the plea of ultra vires must 
defeat the action. The equitable doc- 
trine of estoppel ‘‘will not down at the 
bidding” of 
when its presence is necessary to prevent 
fraud or 
well 


persons or corporations, 


injustice, 
persons, 


Corporations, as 


as authorized to issue 
commercial paper, when they send such 
paper into the markets of the world, are 
bound by the rules of commercial law. 
Public policy requires the application 
of this rule in such The court 


ruled rightly in disallowing the defense 


cases, 


LAW JOURNAL. 


of ultra vires. 

The other defense, that the 
paper was discounted in violation of 
section 4140 of the Criminal Code, 
supra, we regard as settled by the de- 
cisions of the supreme court of the 


viz., 


United States. In questions of this kind 
involving the construction and effect of 
the statutes of the United States which 
regulate the management and impose 
duties and liabilities upon national 
banks, we think sound conservatism and 
justice to all parties require that our de- 
cisions conform to those of the federal 
declare that 
the penalty prescribed by the national! 
banking statute for usurious discounting 
paper by national banks is exclusive, 
and those imposed 
cannot be applied and enforced. 


courts. These decisions 


by state statutes 


PROMISSORY NOTE FOR USURIOUS INTEREST—RECOVERY DENIED—TEXNAS, 


Ledbetter v. First Nat. Bank, Court of Civil Appeals of Texas, June 26, 1895. 


Under Supp. Sayles’ Civ. St. art. 2979, providing that no interest shall be recovered where 
the contract is usurious, the payee cannot recover on a note given in whole or in part for usurious 


interest on a loan. 


Action by the bank against the mak-— 
ers of a promissory note., It appeared 


that a portion of the amountof the note 


was for usurious interest in a former 
note; whether the whole amount repre- 
resented usurious interest was left un- 
decided The district court, Mason Co., 
On ap- 
The 


gave judgment for the bank. 
peal, this judgment is reversed. 
court says: 

‘It would not be a matter of any im- 
portance, however, whether the whole 
or only a portion of the $944 note was 
for usurious interest, as under the stat- 
ute usury as to a part of it would taint 
the whole transaction, Supp. Sayles’ Civ. 


St. art 2979. Thereis no conflict between 
this opinion and that in the case of 
Garza v. Sullivan (Tex. Civ. App.) 30S. 
W. 


brought by Garza to recover usurious in- 


240. In that case, suit had been 


terest already paid, and the statute 


fixed the amount of his damages at 
double the amount of the usurious in- 
Supp Sayles’ Civ. St. art. 2951 
a: v. Robinson, 78 Tex 
163; Smith v. Stevens, 81 Tex. 461. But 
the rule is different when a suit is insti- 
tuted by the payee of the note to recov- 
er theinterest. Inthat case the whole 
contract is vitiated by the usury,and no 


interest can be recovered.” 


terest, 
Association 
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CHARGE FOR INDORSEMENT NOT USURY—NEW YORK, 


In Gannon v. Forgotston, N. Y. Su 
Court, Term, May §8, 
895, it is held: 


perior Special 

Where a person to whom an applica- 
tion is made for a loan indorses a note 
directs him to 
take it to a ccrtain bank, where itis dis- 
counted, a charge made for the indorse- 
ment is not usury. 

The court says: ‘‘The plaintiff alleges 
that she applied for a loan of $500; that 
the defendant presented her a promis- 


for the borrower, and 


sory note for $500, payable four months 
after date, and directed plaintiff to pre— 
sent the same at the Mt. Morris Bank 
yr discount; the plaintiff presented the 
pte at the bank, where it was discount- 
i, receiving thereon $490; and that the 
te was not discounted upon the re- 


sponsibility of the plaintiff. The mere 


fact that the mortgage was for $175 


more than the advance does not, under 
these circumstances, prove usury. White 
v. Benjamin, 138 N. Y, 623. In the 
seventh paragraph of the complaint the 
plaintiff charges ‘that said mortgage 
provided for the payment of $175 to de- 
fendant as for fees and charges for in- 
dorsement and guaranty on said note, 
and services in the premises.’ This 
means, in effect, that the defendant in— 
dorsed and guarantied the note of the 
plaintiff, which she procured to be dis- 
counted, and that he charged the $175 
tor his indorsement, guaranty and ser- 
vices. 
ous. 


Such a transaction is not usuri- 
See More v. Howland, 4 Denio, 
264, 265; Ketchum v. Barber, 4 Hill, 
224, 7 Hill. 444; Kitchell v. Schenck, 29 
N. Y. 515; Elwell v. Chamberlin, 31 N. 
Y. 611. Tyler, Usury, 95, 103, 107, 114, 
et seq.” 


CANADIAN CASES. 


RESENTMENT OF PROMISSORY NOTE—NECESSITY OF, BEFORE ACTION AGAINST 
MAKER —BILLS OF EXCHANGE ACT, 1890; MEANING OF SECTION 86, 


in Kent v. Sutherland (Third Divis- 

n Court of the County of Perth, April 
1595) an action on a promissory note, 
Woods, Co. Judge, said: 

‘*There is a point which was not raised 
t the trial, that is, as to the meaning of 
ne Bills of Exchange Act, 1890, S. 86, 
There is room to argue that the maker 
s not hable until presentment has been 
made at the particular place where the 
ote is made payable, that is, in this 
case the Bank of Toronto, London. Pre- 
entment was not proved (See last sen- 


tence of the first clause of s, 86 of the 


Bills of Exchange Act, 1890.) Then 
again it may be contended it is only a 
question of costs, as indicated in the 
th'rd sentence in said first clause. 
‘Until 1890 the matter both as to bills 
and notes was governed in this country 
for many years by R. S. C. c. 123, s, 16, 
taken from the old Con, Stat. U. C. In 
England, as to notes, the law was, and 
is, different. The cases are collected at 
p. 284, fifteenth edition of Byles on 
Bills. Our Code of 1890 very closely 
follows the English Code of 1882. The 
words of the clause relating to the pre- 
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sentation of bills of exchange are iden- 
tical, but when it comes to promissory 
notes there is a marked departure. By 
the English Act, s. 87 


“Where a promissory note is in the body of it made 
payable ata particular place, it must be presented at 
that place in order to render the maker liable.” 


In our s. 86, the words quoted are not 
to be found. The whole section is 
cast, but in such a manner as to leave 
apparently an open question whether the 
_law remains as it was as to presentment 
of notes so far as the liability of the 
maker is concerned, suggesting a case 
for costs only in the discietion of the 
judge, or whether we are now supposed 
to be at one with the English Jaw and 
authorities. 


re- 


As the point was not rais- 


ed at the trial, and, as I suppose, in case 
of a nonsuit it would only be a matter of 
bringing another suit and even now 
making presentation (if necessary) I do 
not think I ought to determine the point 


without full argument. I am told a 
Nova Scotia court has taken the view 
that presentation must precede action 
against the maker.” 


LAW JOURNAL. 


The editor of the Western Law Time 
published at Winnipeg, Canada, makes 
the following comment on the above 


‘*The recent case of Kent v. Suther— 
land raises a question long since settle 
in Manitoba. Under sec. 86, Bills 
Exchange Act, 1890, it is stated. 


‘ . . . But the maker is not discharged by : 
omission to present the note for payment on the da 
matures. Butifany suit or action is instituted there- 
on against him before presentation, the costs there = 
shall be at the discretion of the court.’ 


‘*‘In the case above cited the questi 
arose as to whether presentment wa 
necessary. It was not proven If w 
mistake not, Mr, Justice Killam ha 
held, in an unreported case in th 
Province, that the law as to presentment 
being necessary to support the action is 
not changed, but that as it would be a 
good defense heretofore, and costs of 
course would of necessity follow the 
event, the only modification now is that 
the costs are 
judge. In other words, the rule of law 
is the same, but that rule is modified as 
to the question of costs.” 


of the 


in the discretion 


STATES WHICH HAVE ABOLISHED CRACE. 


STATE, 


New Jersey 
New York.... 
Oregon 


Pennsylvania... 


Act PASSED. 


DaTE OF TAKING EFFe 


January I, ¢° 


January 1, 15 


I aaa ddan eda ere ee we November 4, 189 18q 


Wisconsin 


5, 1893 





THE TORRENS’ SYSTEM OF LAND IrRANSFER. 


THE TORRENS’ SYSTEM OF LAND TRANSFER. 


A paper prepared for the Missouri Bankers’ Association by Charles Claflin Allen, of the St. Louis Bar. 


In business affairs these are days of rapid 
hange, and ready adaptability of rules to con- 
The prevailing method is to find a 
way to handle the business that comes and look 
for the rule afterwards—when you have more 


litions. 


ume, 


CHARLES CLAFLIN ALLEN, 


The law alone is conservative. It clings to 


ts precedents, resists progress, and ‘‘drags its 
slow length along.” The laws affecting con- 
veyances and titles to land are especially anti- 
juated. Based, as they are, on social and po- 
tical conditions long since obsolete, they are 


CHARLES CLAFLIN ALLEN was born in St. Louis, 
He was educated in the public schools 
nd Washineton University, of St. Louis, and was 
graduated in 1875 from Princeton University from 
which he subsequently received the degree of A. M., 
and in 1877 from the St Louis Law School with the de- 
gree of LLL B. He haspra: ticed his profession in his 
native city continuously since his admission to the 


lly 25, 1855. 


Mr. Allen is a constant student of the law and a 


an of literary tastes. He is president of the Bar As- 
ociation of St. Louis; has been secretary of the Mis- 
seuri Bar Association, and read a paper before that 
ody, and also before the American Bar Association 
f which he is an active member. Heis also a mem- 
ber of the American Academy ot Political and Social 


Science, and has wiitten scholarly articles for law 


like the fossil remains of some antediluvian 
behemoth—historically interesting, but practi- 
cally useless. The spirit of the age demands 
accuracy, celerity and economy in business. 
Whethera man buys merchandise, stocks, bonds 
or land, he wants to know what he is getting 
to get it quickly, and with as little cost as pos- 
sible. 

The principal objections to the present sys- 
tem of land transfers are, first, the insecurity of 
title; second, the delay; and third, the expense 

Under the law now, the delivery of the deed 
passes the title to the land from the grantor to 
the grantee; that is, what title he has, If the 
grantor’s title be other than a fee simple, or en- 
cumbered in any way, the grantee is in danger 
of losing the property he has purchased. He 
may indeed havea right of action for breaches 
various covenants in the deed. But this is cold 
comfort. The average man who goes to pur- 
chase real estate, is looking for land, not law- 
suits. Nor is the warrantor any more anxious 
for litigation than the warrantee, for he is often 
equally ignorant of any flaw in his title, 

Hence has arisen the necessity of tracing title 
through long series of recorded conveyances 
This has developed in the large cities a special 
class of title examiners, with their abstracts and 
certificates, without which the transfer of title 
is practically impossible. In fact, deeds 
to be drawn nowadays, not so much tomeetthe 
requirements of the law, or to stand the scru- 
tiny of courts, as to satisfy the title examiners 
who are rarely lawyers. 


have 


journals. Though devoted to his profession, Mr 
Allen takes a deep interest in public questions. In 
‘881 he served in the Missouri Legislature. His advo- 
cacy of purity in politics, led him into active work for: 
the promotion of administrative and electoral :ieform 
He has been president of the Civil Service Reform As- 
sociation of Missouri, and has done special committee 
work forthe National Civil Service Reform League 
Mr. Allen prepared the original draft of the Corrupt 
Practices Act of Missouri, which has been large! 
copied in other states, and was active in securing th 
adoption ot that law, and also of the Australian Bal- 
lot Law of Missouri. As president of the Bar Ass 
ciation of St. Louis he aided in the passage of impor - 
tant reforms in the judiciary system and in remedia 
procedure. In April 1805 Mr. Allen wasappointed A@- 
sociate City Counselor of St. Louis. 
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Mr. Herbert C. Jones, in his work on the 
Torrens’ System of Transfer of Land, cites as 
an illustration of the present system, the Jumel 
property in New York, which was cut up into 
1,383 pieces, and sold in pa‘tition to about 300 
purchasers, who had to employ lawyers or title 
examiners to look up the same old mortgages 
and deeds, searching through the same long 
lists of names in the 3,500 volumes of deeds and 
mortgages, in the New York Register’s office. 
And the same writer estimates that in 20 
there will be 10,000 volumes to examine. 

And after the trouble, delay and expense in 
getting an examiner's certificate, what has been 
accomplished? Only the right to bring another 
lawsuit if the certificate is erroneous. The title 
itself is not affected; if it was bad before the ex- 
amination, it is better afterwards. It is 
plain that if the examiner's certificate is to be 
effective, it must be conclusive in determining 
the title, and this can only be accomplished by 
making the examination an official act. It is 
equally apparent that if land transfers are to be 
satisfactory, and correspond with other finan- 
cial transactions of this rapidly moving age, 
they must be made simple, certain and inex- 
pensive. Shares of stock can be conveyed by 
endorsement and delivery of the certificates. 
and a transfer on the books of the corporation. 
Title to land can be transferred as simply and 
easily as shares of stock, 

This has been accomplished under the Tor- 
rens’ System of Land Transfer. 

The system, invented by Sir Robert Torrens, 
a custom-house clerk in Adelaide, South 
tralia, became the Jaw there in 1856. 

It was immediately successful and was fol- 
lowed by similar legis:ation in all of the Aus- 
tralian provinces, as well as in England, and in 
Manjtoba, Canada. 


years 


no 


Aus- 


Briefly stated, the ‘‘Torrens’ Systgn” pro- 


vides fora certificate of title in 
office, which shows the name of 


the Recorder's 
the owner and 
all encumbrances on a single page. Any one 
can go tu the Recorder’s office and in a few min- 
utes learn,the exact state of the title, while a 
duplicate certificate in the hands of the owner 
can be treated, to all practical purposes, as if it 
were a certificate of stock in a corporation. 
Under an actof the Illinois legislature, passed 
in I8SgI, a commission was appointed to enquire 
into the Torrens’ System, and ascertain whether 
it could be adopted to the constitution and laws 
of that state. This commission, composed of 
Harvey B. Hurd, Theodore Sheldon, Willis G. 


LAW JOURNAL. 
Jackson, Prince and Frank H- 
Jones, after an exhaustive consideration of the 
subject, made a report to the Governor, and 
submiited a form of bill tor adoption by the 
legislature, 


George W. 


As the work of these commissioners has spe- 
cial reference to conditions existing in the 
United States, no clearer statement of the Tor- 
ren’s System can be made for the purposes of 
this paper than by embodying in it a portion of 
the commission's report. In all important par- 
ticularsit will apply as well to Missouri as ¢ 
Illinois, They say: 

‘‘Your commission are of the opinion that the 
essential features of the Torrens’ system may 
be adopted and used in the State of Illinois 
without amendment to our constitution or ma- 
terial change in our existing laws. To that end 
they have prepared the draft of a bill which a 
companies this report. 

The outlines of this bill in 
lows: 


brief are as fo'- 


The recorders of deeds are made registrars, 
and in addition to their usual duties as record- 
ers, will conduct the registration of title, and a!! 
dealings with registered lands. They are as 
sisted by deputies and such examiners of title 
(who must be attorneys-at-law) as may be nec- 
It does not seem 
any new offices or officials, and almost all the 


essary. necessary to create 
machinery necessary to transfer land by regis- 
tration of title, is already to be found in our re- 
corder’s offices. 

Any owner may register his land. None are 
The owner files with the 
registrar his application in writing for the reg- 
istration of his title, together with his abstract 
of title. 
iners, and if in their opinion the title is in the 


required to do so. 


These are passed upon by the exam- 


applicant, the land is registered by its entry in 
the registry book of the registrar. Such entry 
is a certificate signed by the registrar certifying 
the title to the land to be in the applicant. This 
is called the certificate of title, and is made i 

duplicate. One is kept by the registrar an 

bound in the register; the other is delivered to 
the owner. During the first five years after the 
land is first registered, the certificate of title is 
VRIMA FACIE proof receivable in all courts that 
the person named therein is the owner of the 
land. 
the first registration, no suit attacking the title 
of the registered owner can be brought, and the 


certificate of title 


After the expiration of five years from 


is conclusive proof in all 


courts, of the ownership of its holder. Pro- 
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vision is made for the protection of the rights of 
all adverse owners whose rights of action may 
not have accrued at the time of registration, 
and proper additional time is given in which to 
bring such actions. All constitutional rights of 
any owner or claimant adverse to the registered 
owner are fully protected. 

Certificates of title as to all adverse rights 
outstanding at the time of first registration are 
absolute and indefeasible, subject only to the 
foregoing limitation period. Astoall rights ad- 
verse to the title of the registered Owner accru- 
ing subsequent to the first registration, all certi- 
ficates of title, except as against a fraudulent 
holder, are absvlute and indefeasible. 
such right be established it is enforceable, not 
against the registered land held by one free 


from fraud, but only against the person fraud- 


If any 


ulently defeating such right, or against the reg- 
strar upon his bond for negligence in improper 
It is essential to this method of 
registration that the act of the registrar in deal- 
ng with a registered title be held absolute; and 
a transfer of or dealing with the title by him 


registration, 


must be taken by all tu be as unimpeachable and 
nclusive as though his act were the final de- 
ree of acourt of last resort, with all parties 
properly before it. To grant such finality to the 
actof the registrar is not in violation of any 
onstitutional right, since it is clearly within the 
power of the legislature to provide thatall right, 
estate or interest in registered land acquired 
ifter its first registration shall be acquired and 
eld subject to such power in the registrar. The 
ct becomes a rule of property governing all 
subsequent dealings after the first registration, 
the same as if its terms were embodied in the 
nstruments of conveyance, 
By the terms of the proposed bill, indefeasi- 
bility of title, as against adverse interest out- 
standing at the time of the first registration and 
ipon which cause of action has accrued, is not 
secured until after the expiration ot the term of 
five years allowed for the establishment of such 
nterests. Inthe very few cases where such 
utstanding interest may be possibly overlooked 
y the examiners in preparing for the first reg- 
stration, and the cause of action thereon may 
tt have accrued, and, therefore, be not subject 
to any statute of limitation, the time when the 
registered title becomes indefeasible may be 
somewhat extended. But such cases must nec- 
essarily be rare and in the vast majority of 
titles which have been registered for five years 
the registered owner will hold a practically per- 
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fect title, which by lapse of time will ripen into 
one absolutely indefeasible. 

No valid objection can be urged against the 
length of the limitations provided by the act. 
Our present statute of limitations is in many 
cases even more stringent, and all rights in 
property are cut off by such statutes without 
compensation. The misfortune in the present 
system is that all statutes of limitations are 
made torun upon matters which do not appear 
upon record, and therefore are not available in 
determining the merchantable character of the 
title. 
in the proposed act is that the statute begins to 
run upon the entry of the land upon the register, 
which is a matter of public record. 

Transfers of registered land are made in the 
following manner: the 
usual deed (quitclaim, special or general war- 
ranty) and submits it, together with his certifi- 
cate of title, to the buyer. 


The striking advantage of the limitations 


The owner executes 


In every transaction 
the owner must produce his certificate of title. 
He can do absolutely nothing without it. If lost 
or destroyed, upon proper showing the owner 
receives a certified copy, marked ‘‘owner's cer- 
tified copy,issued in place of duplicate lost,’ 
which answers the same purpose as the lost cer- 
tificate. No new forms of conveyances are re- 
quired. The buyer, after inspection of the 
proper folium ot title in the register, and find- 
ing thereon no incumbrance or lien safely pays 
over the purchase money and receives the deed 
and certificate of title. He then delivers them 
both to the registrar, who notes the transfer 
upon the register, 
the title 


This act operates to transfer 
No title passes by the delivery of the 
deed. The deed after delivery and before the 
registration of the transfer, is a mere contract 
between the parties. Its sole object is to au- 
thorize the registrar to register the transfer. 
When the transfer is registered, the registrar 
cancels the old certificate of title, and issues a 
new one in duplicate as before, one called the 
original being retained in the register, and the 
the duplicate, to the 


The deed is kept 


other called delivered 
buyer, now the new owner. 
by the registrar. 

A mortgage of registered land is effected in 
somewhat the same manner, The owner exe- 
cutes the mortgage in duplicate and delivers it, 
with the note or bond and his certificate of title, 
to the lender. The latter, after inspection of 
the proper folium in the register, and finding 
thereon no incumbrance or lien, safely pays 


over the money to the borrower, and receives 
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the mortgage securities with the certificate of 
title. He retains the note or bond and delivers 
the duplicate mortgages to the registrar, who 
notes the transaction upon the register as_ well 
as upon the certificate of title. The latter is 
thereupon returned to the borrower, who may 
use the same in effecting a second or third or 
more mortgages. One of the duplicate mort- 
gages is retained by the registrar. The other, 
with the date of its registration endorsed there- 
yn by the registrar, is delivered to the lender. 
When the mortgage is paid, a release of the 
same is filed with the registrar who thereupon 
notes the release upon the register book as well 
as upon the certificate of title. The latter is 
then returned to the owner, or he may surren- 
der it to the registrar for cancellation, and re- 
eive a new certificate of title containing no 
mention of the mortgage. 

Registered owners, by deed or other instru- 
ment filed with the registrar, may create such 
trust as be desired. The terms of the 
trust are not set forth in the certificate of title, 
put after the name of the trustee is inserted,the 
words ‘‘in trust,”” ‘*‘upon condition,” or ‘‘with 
limitation” as the case may be. Nosubsequent 
transfer or dealing can be had thereafter ex- 
sept upon the written opinion of at least two of 


may 


the examiners of title that the proposed trans- 
fer or dealing is in accordance with the terms of 
the trust, condition or limitation. 

No judgment, decree, attachment, Lis PEN- 
DENS, mechanic's lien, nor other statutory legal 
or equitable lien except taxes and special as- 
sessments, is a lien upon registered land, until 
a certified copy of the judicial proceedings, or a 
copy of the instrument upon which the lien is 
based, is filed with the registrar, and a brief 
note thereof is entered by him upon the certifi- 
cate of title in the register. This abolishes al) 
general liens, and one dealing with a registered 
title can safely ignore any lien not entered upon 
the certificate of title in the register. 

Provision is made for all who wish to give 
notice of a lien upon or claim against registered 
land. All such notices are entered by the regis- 
trar upon the proper certificate of title in the 
register book and are thus brought directly to 
the attention of one proposing to deal with the 
registered land. Until such claims are remov- 
ed, as they may be by proper proceedings pro- 
vided in the act, the registrar will enter upon 
all succeeding certificates of title. This protec- 
tion covers every possible claim orlien and in- 
cludes a mechanic's lien, foreclosure, attach- 
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ment, or any other suit affecting the land, an 
unregistered mortgage or other legal or equit- 
able lien, a trust of any kind, sale for taxes or 
special assessments, and any other nature of 
claim now permitted to be assertedin any man- 
ner. 

Dower is preserved in registered land, and ir 
its first registration as well as in all subsequent: 
dealings, the right of dower in the husband o: 
wife of the registered owner is recognized anc 
protected. 
right of homestead. 

Upon the death of a registered owner, for the 
purpose of distribution of his estate, his regis- 
tered lands are treated as personal property, 
Before transferring or otherwise dealing witt 
the land, the executor or administrator must file 
with the registrar as authority for such trans 
fer or dealing, a certified copy of any order o: 
the court administering upon the estate of the 
deceased owner. In the case of ordinary dis- 
tribution among devisees or heirs, the executor 
or administrator upon proper authority from 
the court appointing him, will apply to the reg- 
istrar to have the land transferred to the de- 
visee or heir. The sale of land for the payment 
of debts will be conducted as heretofore. On 
filing in the registrar's office the deed and order 
of confirmation of the sale, the registrar wil 
transfer the land tothe purchaser at such sale 

The great advantages of this scheme in ad- 
ministering upon land are manifest. All ques- 
tions concerning heirship, dower and rights of 
creditors are thus conclusively settled at the 
time, and do not continue, as now, to remain 
for years afterwards as possible defects in a 
title. 

It will no doubt be objected that great respon- 
sibility is placed upon the registrar and his lega! 


The same is true of the statutory 


advisers—the examiners of titles. It is true 
that at every transfer they are called upon 
pass upon matter of both form and substance. 
But this has to be done by somebody under any 
system of transfer. 
it is done by abstract makers and lawyers, more 
or less competent and trustworthy, whose la- 
bors must extend over the whole history of the 
title and whose conclusions bind nobody and 
protect nobody. If they make a mistake the 
purchaser may lose his money. Under the pro- 
posed system, it is done by officials whose busi- 
ness it is to make themselves familiar with all 
the questions with which they have to deal. 
Their investigations will extend only to the 
transaction in hand, as at every previous trans- 


Under our present system, 
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er, all questions that could arise will have been 
sett.ed once for ali. It will be observed that 
ier the proposed system there will be fewer 
outside the record, than under the 
resent system, and these will be conclusively 
seit ed when the facts are fresh in mind, instead 
as now, left to vex the title at every trans- 

fer extending into years when the witnesses 


estions 


¢ long since been dead. The experience of 

suntries which have adopted this system,is 

that this responsibility has been intelligently 
sately exercised. 

The bill submitted furnishes a ready recourse 
ourt of equity in all cases of doubt, and 
ntrol over the acts of the registrar. 
most of the countries which have adopted 


BIMETALLISM 


f all the Quaker artillery that has been used 
ir friends of the Bimetailic League (alias 
. S. silver mine owners,) none has done better 
ervice than the alleged experience of France. 
as constantly been asserted that she main. 
ned fora century concurrent circulation of 
and silver at a ratio fixed by law, and thus 
teadied the commercial ratio between silver 
gold; and volumes have been filled with 
it, and years with talk, in discussion of what 
enabled France to dothis; and how far her suc- 
ess should inspire the United States to under- 
take the same feat. 
lo be sure, there have always been those, 
inside and outside of the Reform Club, 
have kept asking for proof that the bimet- 
their 


aists were correct in 


premises as to 
In the main, however, 
hey have been treated as people who were 


nee’s alleged action. 


i simply because they did not want to see, 

a were told to keep still, or else explain al- 
eged facts instead of questioning them. 

nstead of doing this, the Reform Club has 

st republished (with the permission of Put- 

nam’s Sons, the owners of the copyright) from 

Mr. W. A. Shaw's late book the chapter which 

treats upon this subject. It is there shown with 

a tallness of statistical and historical detail that 
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the Torren’s System, an assurance fund has 
been provided to make good any losses to own- 
ers by fraud or accident. This fund has, usual- 
ly, been raised by charging one-fifth of one per 
cent. on the value of the land when first regis- 
tered, and each time it passed by descent or de- 
vise. Small as this fee is, it has invariably 
proved to be much larger than necessary. But 
the assurance fund is not an essential part of 
the system, and is only mentioned briefly for 
information. 

One thing is certain: The present system of 
land transfer is cumbrous, expensive, uncertain 
and unsatisfactory. 

The Torren’s System seems to furnish an ad- 
equate remedy for its evils. 


IN FRANCE. 


leaves nothing to be desired (1) that France ut- 
terly failed in her attempt at bimetallism; (2) 
that the result was a century of monometallism 
alternatively of gold and silver; (3) that her pub- 
lic and private finances were repeatedly demor- 
alized by the strain thus put upon them; (4) 
that the commercial ratio between gold was not 
“steadied” or apparently affected at all by 
France's action; (5) that she was drained alter- 
nately of gold and silver according as one or the 
other metal was rated at a lower value in her 
coinage ratio than in the ratio fixed by com- 
merce; and (6) that France herself has fully ap- 
preciated this for the last twenty years—the 
United States having apparently been the only 
place where there has existed any general im- 
pression that ‘‘bimetallism” had been success- 
fully exploited in France. 

The pamphlet amply justifies the prefatory 
statement by the Reform Club's editor, that 
‘*Mr. Shaw's book was as thorough as it was 
timely; and has already become a classic on the 
subject which it treats; while the chapter here 
given has practically closed a discussion which 
but lately seemed good for years to come.” 

For single copies at 5 cents each address Re- 
form Club office, 52 William Street, New York 
City. 
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THE NATIONAL PARK 


At the meeting of the Board of Di- 
rectors of the National Park Bank, on 
August zoth, Edward E, Poor, formerly 
vice-president, was unanimously elected 
president, to fill the vacancy occasioned 
by the death of Ebenezer K. Wright. 
At the following meeting, on August 
27th, Mr. Joseph T. Moore, senior di- 
rector, was chosen a _ vice-president 
with Stuyvesant Fish. George S. 
Hickok is cashier and Edward J. Bald- 
win, assistant cashier. 

Mr. Poor has been connected with the 
bank for many years—a director for ten 
and vice-president for two years. He 
is amember of the well-known whole- 
sale dry-goods firm of Denny, Poor & 
Co., 114 Worth Street, and is recog- 
nized as a thorough business man as 
well as a keen financier, being alike fa- 
vorably known in commercial and finan- 
The unanimity with which 
well- 


cial circles. 
he was elected president 
deserved mark of recognition and is a 
selection that has created only favor- 


is a 


able comment. 
An idea of the honorand trust repos- 
ed in Mr, Poor by his colleagues is con- 


veyed in the statement that the record 


of .this financial institution is unsur- 


passed in the history of finance, 


Organized asa state bank in 1856, 


HINTS ON BANKING FOR LADIES. 

The Natick National Bank of Natick, Mass., 
has issued a neat little pamphletentitled ‘‘Hiats 
on Banking for Ladies,” for a copy of which we 
acknowledge our indebtedness to Mr. S. W. 
Holmes, cashier, Provided with this pamphlet 
there will be no longer any danger of lady de- 
positors making the mistake that was made by 
a lady in New York recently, who when notified 
that her account was overdrawn, produced her 
check book and stated that she did not see how 
that could be, as she had a number of blank 
checks left. 


BANK OF NEW YORK, 


with a capital of $2,000,000, it became 
During 


its thirty-nine years existence its capita 


a national association in 1865. 


stock has never been increased and the 
bank’s total earnings have been over 
$10,000,000, two-thirds of which 
have been paid over to stockholders and 
the remainder retained as a surplus 
The dividends have ranged from 8 t 


sum 


{4 per cent. per annum, and have been 
regularly declared and paid. 

It will readily be perceived that the 
accumulation of the bank's profits evers 
eight years equaled the capital. 

The remarkable amount of public con- 
fidence reposed in the National Park 
Bank has been repeatedly evidenced 
the size of its deposits, for, while some 
banks have a larger capital and surplus, 
this institution has for years maintained 
the largest deposits of any nationa 
bank in this city. 

The conservative, yet perfect business 
system of the bank, the ability and efti- 
ciency of its executives and the solidity 
of its directors, have separately and col- 
lectively contributed towards creating 
public trust 
Park 


manage- 


an unusual degree of 
and confidence the National 
Bank, institution the 
ment of which only death seems to ne- 


in 


an in 


cessitate changes. 


Banking for ladies has been for some time 
feature with some of the New York city banks 
and the specialty is now spreading to othe 
cities. The pioneer in this respect, we believ: 
was the Second National Bank, located at 231 
Street and Fifth Avenue, whose cashier, Mr. 

S. Case, long since had a special departme: 
for ladies fitted up. The Fifth Avenue Bank 
New York also makes a specialty of ladies ac- 
counts, and Mr. J. G. Cannon, vice-president 
of the Fourth National, when an officer of the 
former bank, issued a brochure on bank ac- 
counts for women, 
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LEGISLATION AFFECTING BANKERS. 


Subscribers are requested to communicate any subjects of recent legislation appropriate for 
this department. 


CHATTEL MORTCACES AND DAYS OF CRACE IN ILLINOIS.* 


MORTGAGES. 


25. Note secured 
gage—defenses, 
Sec. 1. Be it enacted by the people 

i the State of Illinois, represented in the 
General Assembiy, That all notes se- 
ured by chattel mortgages shall state 


by chattel mort- 


ipon their face that they are so secured 
nd when assigned by the payee there- 
n named, shall be subject to all defen- 
ses existing between the payee and the 
payor of said nutes the same as if said 
1otes were held by the payee therein 
named, and any chattel mortgage se- 

iring notes which do no state upon 
their face the fact of such such security 
shall be absolutely void. 

26. Sale under chattel mortgages— 

how made, 

Sec. 2. That all sales of personal 
property under the power of sale con- 
tained in any chattel mortgage shall be 
made in the county where the mort- 
gagor resides or where the property is 
situated when mortgaged. If there is 
more than one mortgagor, then in the 

yunty where the mortgagor in posses- 
sion of the property resides at the time 
= taking possession by the mortgagee, 
and in every case where the mor'gagor 

an be found or his or her postoffice ad- 
iress Can be ascertained, notice of the 
time and place of said sale shall be 


given to one or more of the mortgagors 


«We are indebted to Messrs. Cratty Bros., MacLaren, 
iarvis & Cleveland, Attorneys, Chicago, for copies of 
the laws set forth below. They went into force July 


prior to said sale, and by posting a copy 
of said notice at the place where said 
goods secured by said mortgage are lo- 
cated at least three days prior to said 
sale, and upon the making of said sale, 
the mortgagee shall make out a state- 
ment showing the items of personal 
property sold, the name of each pur- 
chaser and the amount for which each 
article sold, and also an itemized state- 
ment of the necessary reasonable ex- 
penses incurred in taking, keeping and 
selling said property, and shall deliver 
the same to the mortgagor or some one 
of them in person or by mail, and if he 
fails to do so within ten days after said 
sale, the owner of said property may 
sue for and recover one-third of the 
value of the property so sold fron. the 
mortgagee or person making said sale as 
assignee of said mortgage; Provided 
that nothing in this act shall apply to 
the sale of furniture by regular dealers 
on the so-called installment plan. 


DAYS OF GRACE. 
15. Days of grace. 

Sec. 1. Be it enacted by the people 
of the State of Illinois, represented in 
the General Assembly, That sections 15 
and 17 of an act entitled ‘‘An Act to 
revise the law in relation to promissory 
notes, bonds, due bills and other instru- 
ments in writing,” approved March 18, 
1874, in force July 1, 1874, as amended 
by act approved June 17, 1891, in force 
July 1, 1891, be and the same are hereby 
amended to read as follows, viz. : 
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Sec. 15. No promissory note, check, 
draft, bill of exchange, order or other 
negotiable or commercial instrument, 
shall be entitled to days of grace, but 
shall be absolutely payable at maturity. 

17. Holidays—Maturity of negotiable 
paper. 

Sec. 17. The following days, to wit: 
The first day of January, commonly 
called New Year's day; the twenty- 
second day of February, the thirtieth 
day of May, the fourth day of July, the 
twenty-fifth day of December, common- 
ly called Christmas day; the first Mon- 
day in September, to be knownas labor 
day; the twelfth day of Februray, and 
any day appointed or recommended by 
the governor of this state or by the 
president of the United States, as a day 
of fast or thanksgiving, are hereby de- 
clared to be legal holidays, and shall for 
all purposes whatsoever as regards the 


' paper or 
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presenting for payment or acceptance, 
the maturity and protesting and giving 
notice of the dishonor of bills of ex- 
change, bank checks and promissory 
notes or other negotiable or commercia! 
instruments be treated and 
considered as is the first day of the week, 
commonly called Sunday. When any 
such holidays fall on Sunday, the Mon- 
day next following shall be held and 
considered such holiday. All 
bills, drafts, checks or other evidence of 
indebtedness, falling due or maturing 
on either of said days, shall be deemed 
as due or maturing on the day follow- 
ing, and when two (2) or more of these 
days come together, or immediately suc- 
ceeding each other, then such instru- 
ments, paper or indebtedness shall be 
deemed to be due or having matured on 
the day following the last of 
days. 


notes, 


suc! 


MINNESOTA BANKING LAW. 


Official Circular calling attention to Provisions of the new law. 


(Circular No. 18.) 
STATE OF MINNESOTA, 
OFFICE OF SUPERINTENDENT OF BANKs, 
St. Pau, Minn, July 24, 1895. 
DeaR Sir:— 


I send you herewith copy of the new 
banking law which takes effect August 
1, 1895, and by Sec. 29 you will note 
that its provisions apply to existing 
banks. * 

I wish to call your attention to cer- 
tain requirements of the new law, which 
will perhaps require a change in some of 
the boards of directors, 

Sec. 6 requires directors to have cer- 
tain shares or amount of stock. If any 
directors have not as much stock as 
therein required, they should obtain suf- 
ficient additional stock or resign, and if 
a vacancy occurs for this or any other 
cause the remaining directors may fill it 

*The full text of this law was published in the 


BANKING LAW JOURNAL of May 1895, with foot-note 
comparisons with existing law. 


as provided in the last paragraph of 
section 6. I also enclose form of oath 
for directors, which should be properly 
taken and filed in the bank as required 
by section 6. The directors should als: 
at as early a date as possible, have al! 
loans over the limit fixed by section 15 
(including officers and directors) re- 
duced to the proper sum 

Action should be taken on all loans 
now in existence to directors and offi- 
cers, as required by section 9, so that 
the records will show that such loans 
have been properly passed upon by the 
board, and if any director or officer has 
loans over the limit, the minutes of the 
bank should show names and amounts 
of such loans and the instructions to 
officers as to reducing them tothe prop- 
er limit. 


You will 


particularly note that by 
section 15, loans to officers and directors 
are limited to 10 per cent. of capital and 
permanent surplus, and as this is less 
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than the old law, there will be cases 
where such loans have heretofore been 
legally made for larger sums than the 
new law permits. Under sec. 29, these 
loans are not rendered illegal, but re- 
newals of such loans must not be made 
for sums beyond the limit of the new law. 

Your attention is called to the pro- 
visions of sections 7 and 19 relating to 
dividends and the obligation to accu- 
mulate a surplus. 

The board should at an early date ap- 
point the examining committee provided 
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for in section 8, 

In this connection I wish to call your 
attention to the necessity of keeping 
accurate records of meetings of direct- 
ors. In some instances the examiners 
have found the records entirely lacking 
and in others so deficient or confused as 
to be worthless. The minutes of such 
meetings should be caretuily recorded 
and signed by the proper secretary. 

Respectfully, 
M. D Kenyon, 
Sup’t. of Banks. 


CALIFORNIA. 


(A portion of the new legislation of 1895.) 


Sec. 26. The use of the word ‘‘bank,”’ 
or any other word or terms denoting or 
implying the conduct of the business of 
banking, or the use of the word ‘*sav— 
ings,”’ alone or inconnection with other 
words denoting or implying the conduct 
of the business of a savings institution, 
or a savings and loan society, is hereby 
prohibited to all persons, firms, associ- 
ations, companies, or corporations other 
than those subject to the supervision of 
the bank commissioners or required by 
this act to report to them, and no li- 
cense as in this act provided shall be is- 
sued by the commissioners to any cor— 
poration that that does not receive 
money from the public as deposits in 
manner customary with commercial or 
savings banks, Any person, firm, asso- 


ciation, company, or corporation not 
subject to the supervision of the bank 
commissioners, or not required by this 
act to report to them, making use of 
terms implying conduct of a bank, sav- 
ings bank, or savings and loan society, 
by means of sigms, advertisements, let- 


ter heads, bill heads, blank notes, blanks, 
certificates, circulars, or any written or 
printed, or partly written and partly 
printed paper whatever, having thereon 
any artificial or corporate name or other 
word or words indicating that such busi- 
ness is the business of a bank, savings 
bank, or savings and loan society, shall 
forfeit for each day the offense is con- 
tinued, the sum of $100, to be recovered 
as provided in this act. 

Sec. 27. No banker or officer of any 
bank or corporation doing a banking 
business, shall advertise in any manner, 
or publish any statement of the capital 
stock authorized or subscribed, unless 
he advertise and publish in connection 
therewith the amount of capital actually 
paid up. Any officer, or the officers of 
any bank or corporation doing a bank- 
ing business, advertising in any manner 
or publishing a statement of the capital 
stock of snch bank or banking corpora- 
tion authorized or subscribed, without 
the statement in connection therewith 


of the stock actually paid up, shall be 
guilty of a misdemeanor, 


(“New Legislation” Continued on page 48s.) 
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WORKINC CAPITAL. 


(Contributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


It is reasonable to suppose, that for a 
short time to come at least, the severe 
lessons of the recent past will have dem- 
onstrated the fallacy of endeavoring to 
successfully conduct a manufacturing 
industrial enterprise on credit to be ob- 
tained as needed, by allowing the quick 
cash assets, such as stock in trade, bills 
receivable and accounts collectible, as 
well as cash on hand, to become absorb- 
ed into property, plant and machinery, 
trusting to paying notes as they become 
due by giving other notes, these again 
to be paid (?) by other notes given, un- 
til the finances of these concerns settle 
down to merely turning a wheel to keep 
wheels turning, the smill increment of 
profit being absorbed into plant and 
machinery along with the original cap- 
ital. 

This method of conducting affairs is 
all well enough until a panic comes, 
when an official receiver is the natural 
result of such inefficient management. 
As professional accountants are coming 
into closer touch with financial mana- 
gers, the proper course for them to pur- 
sue is, in addition to an arithmetical 
report of an industrial enterprise to their 
financial employer, to also call attention 
to the fact, when no due allowance has 
been provided for working capital, that 
credit and borrowing were being too 
much relied on out of proportion to the 
run of the business. When no provision 
has been made to accumulate a cash re 
serve, then it is reasonable to suppose 
that the concern has concluded to rely 
on credit to run the business, which is 
all very well as long as it lasts, but 
must come to an end some day. 

In these times, when four months is 
about the usual time for granting bank 
discounts, many failures, of otherwise 
solvent concerns, have been caused by 
the inability of the financia! manage- 
ment to renew notes or float new loans 
to pay off maturing obligations, when, 


had the proper professional accountan! 
been employed at the inception of the 
enterprise to supervise their accounts, 
his words of warning to the director o: 
executive manager who had genera’! 
control, would have prevented the ab- 
sorption of so much working capita 
into plant and machinery, The creation 
of a proper cash reserve to fall back 
upon in hard times, would have been 
the result of this policy, and much 
money saved to all interested. 

No successful general ever conducted 
a campaign without having a reserve to 
fall back upon in time of need, and the 
effort of all sensible financiers in con- 
ducting their enterprises is to keep a 
good cash reserve in sight at all! 
times. 

This policy may not make so much 
money on paper at the close of the year, 
but many more years will be in that ex- 
ecutive managers catalogue who adheres 
to these suggestions. 

It is claimed that Napoleon would not 
have lost the Battle of Waterloo had 
his reserves been in the proper place 
when wanted, Deferred assets are al! 
very well in their way, but too many 
would break a Rothschild. 

What is true of large propositions, is 
equally true of small ones, and the same 
reasoning may be applied to the private 
business of an accountant who does not 
accumulate a cash working capital that 
will allow him to continue a piece of 
work to its ultimate conclusioa for reli- 
able parties, without calling on them for 
a little advance from time to time to 
live on, and will allow him to be _ per- 
fectly independent in his choice of pro- 
fessional work; for there are to be 
found many who stand willing and 
ready to buy for cash the good name ot 
a- public accountant, but tho-e who sell 
should be classed with Mr. Bumble’s es- 
timate of himself, ‘‘well I sold myself 
and I went wery reasonable.” 
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INQUIRIES AND CORRESPONDENCE. 


pus department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, and expect prompt and careful consideration thereof, without charge. 
{ those submitting inquiries are published, unless special request is made to the contrarv. 


No Protest Instructions. 


New York, August 15, 1895. 
Editor Banking Law Journal: 
Deak Sin:—A 


draws on B at three day’s 


sight, with ‘‘no protest” instruction attached, 
and draft passes through two banks for collec- 
tion. B accepts draft, but at maturity refuses 
to pay. Collecting bank protests for non-pay- 
ment. <A objects to paying protest fee, claim- 
ng that under the ‘‘no protest” instruction the 
draft should not have been protested. Collecting 
bank contends that the ‘‘no protest” instruction 
was merely a waiver of protest for non-accept- 
ince of the draft, but that the draft having 
een accepted, the instruction did not apply, 
and protest for non-payment was proper, in the 
absence of a specific instruction not to protest 
for non-payment, as well as for non-acceptance. 
Which is right? Cc. 


We think the bank’s view is correct 
and protest for non—payment was prop- 
er. Bis indebted to A on open account 
and A draws asa means of getting the 
money. The office of the ‘no protest” 
instruction in such case is apparent. If 
B fails to pay, A does not care to have 
the draft protested, because he cannot 

ollect the fee from B, who perchance 
las not authorized the draft, and A’s 
future recourse upon B is not upon the 
iraft, to which B has not become a 
party by acceptance, but upon the ori- 
ginal debt, A, therefore, to save the 
ost of protest, which is useless to him 
inder such instructs 
that the draft shall not be prutested. 
But where B accepts the draft, the situ- 
ation The form of B's 
ndebtedness is changed from open ac- 
ount to that of principal debtor upon 


The bank 


circumstances, 


is altered, 


a piece of commercial paper. 


The names and plaees 


holds for collec:ion B's acceptance in 
favor of A or his indorsee for collec— 
tion, 

In such case, if B defaults and fails to 
pay, there is the same reason for pro- 
test as in case of a promissory note 
made by Bto A, payment of which is 
refused. True, there are no indorsers to 
hold by protest and notice, as owner- 
ship remains in A, but the protest fur- 
nishes a convenient form of evidence of 
dishonor in any suit by A against B 
upon the instrument. It is not therefore 
to be assumed that the mere instruction 
not to protest, attached to an unaccept- 
ed draft, is intended to cover the action 
of the collecting bank upon an entirely 
different instrument, the acceptance of 
43, and in the absence of specific in- 
structions not to protest for non—pay- 
ment after acceptance, we think protest 
by the collecting bank was proper. 

Jn this connection it will be interest— 
ing to note a recent case in one of the 
state circuit courts in Ohio wherein the 
question of the effect of a ‘‘no protest” 
instruction upon the duty of a collect- 
ing bank who had obtained acceptance 
of a draft, which was subsequently re- 
fused payment, was involved. The 
case is First National Bank of Welling- 
ton v. Mansfield Savings Bank, Lorain 
circuit court, May 1895. C of Mansfield 
drew on S of Wellington at one day's 
sight with ‘‘no protest’ instructions, 
making the draft payable to the Mans- 
field Savings Bank, in which bank it 
was deposited for collection, and by 
whom it was sent for collection, in the 
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usual course of business, to the First 
National of Wellington. The draft was 
presented and accepted on January 5th; 
it was not protested at maturity but was 
held and returned unpaid January 19th, 
S having failed aboutthat time. C, the 


drawer, claimed that the holding of the 
draft at a time when if returned, he 
could himself have collected it, or at 
least obtained securitv, was negligence, 
and he obtained judgment against the 


Mansfield bank, who, in turn, sued the 
Wellington bank for negligence. The 
Wellington bank claimed that it was 
justified in holding the paper because 
“it had become a custom between the 
two banks for the Wellington bank when 
it received a paper marked ‘no protest’ 
to hold that paper and try to collect it, 
in at least a reasonable time, and then 
return the paper if not collected, and if 
collected, then return the money.”’ 

The evideuce tended to show the ex— 
istence of such a custom, but the jury 
found against it, and gave a verdict for 
the Mansfield bank. The Lorain Cir- 
cuit Court hold that the jury erred, and 
for this (as well as other errors) reverse 
the judgment, The language of Ca.p- 
WELL, J,, discussing this branch of the 
case, be usefully quoted. He 
says: 


may 


“It was claimed on the part of the 
Mansfield bank there was no such cus- 
tom between these two banks, and this 
matter was submitted to the jury, It is 
clearly shown by the testimony that 
considerable paper passed—a_ great 
number of pieces of paper passed 
between these two banks—presented to 
the Wellington bank by the Mansfield 
to collect. And quite a number of other 
papers that were sent to the Wellington 
bank, by sending through other banks, 
sending to other banks first, and then 
to the Wellington bank, and the same 
course was pursued with all those papers 
that was pursued with this paper— 
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so far as there is any evidence upon that 
subject at all it seems to be all one way 
—that it was the customary way of 
doing business, when such paper was 
received, for the Wellington bank to 
hold it and try to collect, and as long as 
it had a reasonable show of collection, 
and return the money after collection, 
(The court here refers to a previous 
draft between the same parties which 
was held by the Wellington bank for 25 
days, and had not been returned, when 
the draft in question was sent; and it 
continues)—‘'Then the Mansfield bank 
sent the second draft here in question; 
but so far as is shown in the record, not 
one word was said as to why the othe: 
draft was not returned, and if it nad 
been collected, why the proceeds were 
not returned, The bank at Mansfield 
seemed, so far as this record is con 
cerned, torest satisfied that the We.- 
lington bank was pursuing the usual 
course of business between the two 
banks, so that the testimony in this re- 
spect was substantially all one way—that 
this was the custom between these two 
banks. That question was submitted 
to the jury, submitted by special finding 
to the jury, and the jury found against 
that custom, and so clearly against the 
whole testimony, we may say, that the 
case will have to be reversed also on that 
ground, that was against the testimony, 
The Wellington bank claims that it was 
the custom with the banks in Ohio, es- 
pecially northern Ohio, to hold a paper 
that was marked ‘‘no protest'’—to hold 
that paper for collection after it had 
been accepted, to hold it as long as 
there was any reasonable show of ¢et- 
ting it. That is, a reasonable length of 
time. Now, Mr. Warner, who has been 
a banker for a great mary years. Mr. 
Horr, Mr. Hill of this city, and one or 
two others, testify that was the custom 
and there is nothing to contradict it. 
No witness is called to say there was no 
such custom or that it was not universal 
and we think the jury erred in finding 
there was no such custom. Of course 
the holding of this paper—the bank 
here may justify its holding this paper, 
and yet be so negligent in trying to 
collect the paper that they would be 
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uable, but the evidence shows 
ought not to be liable by 
holding the paper simply.” 


they 
reason of 


This judicial view, although not of a 
higher court, is useful as a side-light 
upon the point we have been discussing. 
The decision is that where a draft is 
‘*no protest” and is accepted, the 
collecting bank, if a custom of so doing 
is shown to prevail, may not only omit 
protest, but may hold the draft a reason- 
able (but not unreasonable) length of 
ime in hope of collecting the money. 
But if no such custom is shown to exist, 
is that 
the holding (instead of prompt return) 
of the unpaid draft, is improper and 
negligent, The decision throws nolight 
upon whether omission to provest an 
accepted draft with ‘‘no protest’ in- 
struction for non payment is in itself 
negligent, the question of negligence in 
the case being based upon the Aolding 
f the draft after payment is refused; 
not upon the failure to protest, 

Summing up our conclusion, as above 
announced, and adding the effect of 
custom, we would say: 


sent 


the inference from the decision 


1. If acceptance of a time draft carrv- 
ing “‘no protest” instructions is obtain- 
ed, itis proper and justifiable for the 
collecting bank to protest for non-pay- 
ment. 

2. The protest may be omitted either 
in case of express instruction not to 
protest for non-payment, or of an estab- 
lished custom having the same force as 
such an instruction, 


3. The question of liability of a col- 
‘ecting bank for omitting protest of 
such a draft has not been discussed; 
simply the question of propriety and 
ustification. Protest, while proper, 
might be omitted, and yet no damage 
result. 
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Collection of Check—Duty of Bank. 


BANK OF PICKENs, t 
PICKENs, Miss., July 30, 1395. 
Editor Banking Law Journal: 

Deak Sir:—Our state laws are rather defect- 
ive as regards banks, their duties, etc. We 
would like you to answer*the following: The 
enclosed check is sent to us for remittance, as 
per collection form herewith, without instruc- 
tions as to protest. We refuse payment, or 
rather do not pay same on account of lack of 
funds. Now, what we want to know is, Would 
we, as the payor, be held (the check being sent 
to us for Collection and Rts.) for failure to pro- 
test? Again, suppose we had been given im- 
plicit instructions to protest, could we do so? 
In other words, can a bank, under any circum- 
stances, have its own checks protested? Or, in 
case there are no instructions and the check is 
on another bank in the same town, should the 
collecting bank protest? Thanking you in ad- 
vance, 

Respecfully, 
W. S. Gorpon, Cashier. 


[Check and Indorsements. } 


PICKENs, Miss 
BANK OF PICKENS, 
Pay to the order of 
....One hundred dollars 


. $100... ....Richard Roe 


Pay to Union Bank, Chicago, IIl., for 


collection acct. of Jno. Doe. 


Pay Merchants’ Bank, Vicksburg, Miss. 
for acc. of Union Bank, Chicago, IIl. 
Wm. Smith, Cas. 
For collection acct. of Merchants’ B’k., 
Vicksburg, Miss. 
W. T. Thomas, Cas. 


{Collection Form.] 


MERCHANTS BANK OF VICKSBURG, 
VicksbuRG, Miss., July 30, 1895. 


....Bank of Pickens.... 
....Pickens, Miss... 


Dear Sir: 


I enclose for collection and....Rts.... 


Number. | Amount, 
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1. Protest by drawee bank's notary. 
While the decisions have unitormly 

held the practice of mailing a check di- 

rect to the drawee for collection, to be 

neg igent, the practice is very frequert 
and is done at the risk of the transmit- 
ting bank, unless protected by special 
agreement permitting such course. The 
check reaching the drawee bank, there 
are no funds. Is protest by the drawee 
bank's notary valid? You will find this 
question discussed by us at length in the 

Journal of October 15, 1892, at page 

299. “The conclusion there stated is: 

‘*The validity of a notarial protest, or 

or the effectuality of other steps neces- 

sary to hold indorsers, cannot be suc- 
cessfully attacked upon the ground that 
the notary making the protest and no- 
tice is an employee or an attachee of 
the drawee bank, agent of the owner, or 
that the bank itself, as such agent, has, 
through other employees, given notice 
of dishonor to enable the owner to hold 
indorsers.’’ For discussion and state- 
ment of reasons we refer to that article. 

The conclusion is that the drawee bank’s 

notary may protest checks on the 

drawee bank, in any state where ‘there 
is nO express statute prohibiting such 
an act; and there 1s no such statute in 

Mississippi. 

2. Necessity of protest of the check in 
guestion, The check, it will be observed, 
is indorsed by the payee, John Doe, toa 
Chicago bank for collection for his ‘‘ac- 
count.” Such an indorsement carries 
notice that John Doe remains the owner 
of the check and the indorsements of 
the banks through which the check con- 
sequently passes are not as owners, but 
as collecting agents, (See this point 
decided by the supreme court of Ala- 
bama in a case published at page 445 of 
the present Journal.) There are there- 
fore no indorsers to hold by protest in 
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this case and the drawer of acheck whc 
has no funds on deposit to meet it, is 
not entitled to protest and notice. But 
aside from holding indorsers, a notaria 
certificate of protest serves as a conven- 
ient form of evidence of dishonor in any 
suit upon the instrument by the owner 
against the drawer, and for this reason, 
protest for want of sufficient funds is 
desirable and should be made in thea 
sence of express instructions not to p: 
test. 

Answering the inquiry as to liability 
of bank for failure to protest, there 
probably would be no resultant damage 
from failure to protest in the present 
case, as the drawer would remain liable 
without it. 

“If the check is on another bank 
the same town, should the collecting 
bank protest, in the absence of instruc- 
tions?” Yes, for reasons above given. 


Competency of Notary who is Cashier 
and Stockholder. 
First Nat’L, BANK, 
Tabor, Iowa, August 5, 1595 


Editor Banking Law Journal: 


Dear S1r:—What is the effect in Iowa of an 
acknowledgment by a notary who is cashier 
and stockholder in a bank ofa mortgage taken 
to secure the paper [B. R.] of the bank. I have 
maintained the invalidity of the mortgage, but 
my attorneys dispute my position, Would be 
glad to have a discussion of the matter as re- 
lates to Iowa law in the Journal. 

Your truly, 
L. J. NeTrLeron, Cashier. 


In this case, the cashier of the bank 
is better posted on the law than his le- 
gal adviser. In City Bank of Boone v, 
Radke, decided by the supreme court 
of Iowa in January, 1893,* a chatte. 


*Reported B. L. J. Vol 8, No. 7. 
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mortgage of 37 head of steer to a bank- 
ing partnership was acknowledged be- 
fore a notary who was one of the mem- 
bers of the banking firm. The court 
neld this fact made the acknowledg- 
ment void and the mortgage not entitled 
to be recorded; hence the record of it 
in fact made was not constructive notice 
io a subsequent mortgagee of the steers 
and his right thereto prevailed over the 
claim of the bank. 

The same principle would make ac- 
knowledgement of a mortgage toa bank 
in which the notary is a stockholder 
likewise void. 


No Days of Crace in Montana. 


THE First Nat’L BANK OF GREAT FALLS, 
GREAT FALLs, Montana., Aug. g, 1895. 
Editor Banking Law Journal: 

DEAR Sir:—I notice that in your list of states 
that have abolished days of grace you do not 
mention Montana. 

Montana abolished grace by adoption of a 
new code which went into effect July 1, 1895. 

Respectfully, 
H. H. Martreson. 


We are much obliged for this infor 
tion. We republish table of states that 
have abolished days of grace and insert 
Montana. 


Computation of Interest. 
BLveE Rapips Crry Bank, 
Biue Rarips, Kans,, Aug. 20, 
Editor Banking Law Journal: 
Deak Six:—Referring to article on p. 
March 1895 Journal: 


1595 


169 of 
Had the note in question 
been payable **On or before 12 years afterdate,”’ 
nd all payments had been made prior to ma- 
turity, what wonld be the law as to computation 
of interest? Please cite us to supreme court de- 
isions if there are any. 

A reply through the August number of your 
Journal will be appreciated. 

Yours truly, 
I. S. Taner, Cashier, 
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The rules stated in the previous reply 
would govern. All the interest pay- 
ments would be less than the interest 
accrued, and therefore would simply be 
credited as payments toward the inter- 
est. The unpaid balances of interest, 
however, would not draw interest. There 
is no supreme court decision in Kansas 


governing such a case, 


Collection of Forged Check. 


— — NATIONAL BANK, 
—, Pa., July 26, 1895. 
Editor Banking Law Journat: 

Deak Sir:—A makes a check to the order of 
B, payable at the M National Bank. B indorses 
check in blank and hands to C. C comes to 
the K National which does business in the same 
town with the M National Bank, puts on the 
check his indorsement in blank, and draws the 
The K National Bank puts on the 
check the following indorsement and draws the 
money out of the M National Bank. 


money. 


Pay M National Bank or order, for col- 
lection, for account of K National Bank, 
R. S., Cashier. 

After the M National Bank had the check 
charged to A’s account, they found that B’s in- 
dorsement was not written by B. 

Question—Can the M National Bank compe! 
thé K National Bank to pay the money back te 
them? 

CASHIER, 


Yes. 
payment by a bank on a forged indorse- 
ment, and the law gives the M bank the 
right to recover back the money from 
The K bank, 
has a right to recover the 


The case is the simple one of 


the party collecting it. 
in turn, 
money from C, and will not be the ulti- 
The 
forger of B’s name is of course also li- 


mate loser unless C is worthless. 
able for the money, but forgers are gen- 
erally financially irresponsible, A, the 
checkdrawer, is not liable on the check 
because it has not been paid to B or his 
indorsee. 
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THE BANK 


INSPECTION LAW OF MISSOURI. 


Being that portion of the address of Hon. A. A. Lesueur, Secretary of State of Missouri, before the Missourt 
Bankers’ Convention, which describes the new bank inspection law of the state and defends its provisions 


* * * * 


Permit me to make a brief statement 
of the requirements of that law. By its 
terms it is made the duty of the secre- 
tary of state, at least once in each year, 
either personally or by one or more 
competent persons, appointed by him, 
to visit and examine every bank and 
trust company, with the exception of 
those trust companies which are already 
by law required to report to the super- 
intendent of the department of insur- 
ance. Of those excepted there are now 
only three. The secretary of state, or 
his representatives selected under the 
law, are also in like manner to examine 
any of the institutions above enumerated 
whenever it may be deemed necessary 
or expedient. These officers are given 
the power to administer oaths to any 
person whose testimony may be required 
in the course of an examination, and to 
compel the appearance and attendance 
of such persons; and all books and pa 
pers which it may be deemed necessary 
to examine must be produced, and their 
production may be compelled. 
~ The expense of every general or spe- 
cial examination must be paid by the 
bank examined, in sums ranging from 
$10 to $50, according to the amount of 
the capital stock of the institution exam- 
ined, as compared to from $20 to $75 
for each examination under the national 
bank law, which requires two examina- 
tions per annum. All sums collected 
from banks or trust companies for the 
purposes of the law must be paid di- 
rectiy into the state treasury, from 
whence it is to be drawn for salary of 
examiners and their travelling expenses 


upon a certificate of the secretary of 
state, by warrant of the state auditor, 
The result of such examinations must 
be certified by the examiner upon the 
records of the institution examined,and 
the result of all examinations must be 
embodied in a report made to the legis- 
lature. 

Whenever the secretary of state shall 
have reason to believe that the capital 
stock of any bank or trist company is 
reduced by impairment or otherwise 
below the amount required by law, or 
by its certificate or articles of associa- 
tion, he must require such institution 
to make good the deficiency. Whenever 
it shall appear to the secretary of state 
from any examination that any institu 
tion covered by this law is conducting 
its business in an unsafe or unauthorized 
manner, it is made incumbent upon him 
by an order under his hand and seal, to 
direct the discontinuance of such illegal! 
and unsafe or unauthorized practices, 
and a strict conformity with the re- 
quirements of the general law and with 
safety and security in its transactions 
In case such institution shall refuse or 
neglect to make any such report as is re- 
quired, or to comply with any orders 
made in consonance with the law, or 
whenever it shall appear that it is un- 
safe or inexpedient f.-r such institution 
to continue to transact business, or that 
extraordinary withdrawals of money 
are jeopardizing the interest of remain- 
ing depositors, or that any director or 
officer has abused his trust or been 
guilty of misconduct or malversation in 
his official position which is injurious to 
the institution, or that it has suffered a 
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serious loss by fire, burglary, repudia- 
tion or otherwise, it is made the duty of 
the secretary of state to communicate 
these facts to the attorney general,upon 
whom it is incumbent at once to insti- 
tute such proceedings as the nature of 
the case may require. The law then 
sets out the nature of these proceedings 
which may be for an order for the re- 
moval of one or more of the board of 
lirectors, or for the appointment of a 
eceiver or receivers to wind up the af- 
fairs of the institution, The law confers 
ipon the court before which such pro-— 
seedings are instituted power to grant 
such orders, and in its discretion, from 
‘ime to time, to modify or revoke the 
same, and to grant such relief as the 
evidence and the situation of the parties 
in interest shall seem to require; and 
whenever in such proceedings an order 
shall be granted by the court restraining 
ich corporation from paying out or 
lisposing of any money or property of 
or held by such bank, some person des- 
ignated by the court is required to take 
temporary possession of all the assets, 
property and rights of or held by such 
nstitution, and hold such possession 
intil it is restored to the directors, or 
intil further order of the court. 
Penalties are imposed upon any insti- 


tution which shall refuse its books, pa- 
pers and concerns to the inspection of 
examiners duly authorized by law. 
Every examiner appointed by the sec- 
‘etary of state must, before he enters 


ipon the duties of his appointment,take 
and file an oath to support the constitu- 
tion of the state, to faithfully demean 
himself in office, to make fair and im- 
partial examinations, and that he will 
not accept as present or emolument any 
pay, directly or indirectly, for the dis. 
charge of any act in the line of his duty 
other than the remuneration fixed and 
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accorded him by law, and that he will 
not reveal the condition uf any bank or 
trust company examined by him, or any 
information secured in the course of an 
examination to anyone except the secie- 
tary of state. It is provided that no 
such examiner shall be appointed who 
is an officer or stockholder in any bank 
and that no such examiner shall be ap- 
pointed receiver of any bank whose 
books, papers and affairs he shall have 
examined pursuant to his appoint- 
ment. Every examiner is required to 
give a bond in the sum of $10,000, con- 
ditioned that he will faithfully perform 
his duties, and this bond is made liable 
in suits for damages in case such exam- 
iner shall willfully and knowingly make 
a false report as to the condition of a 
bank or trust company. 

The examiners under the law are to 
receive salaries of $2,000 per annum 
each, beside necessary travelling ex- 
penses, an itemized account of which 
must be submitted and approved before 
payment is received. The number of 
examiners to be appointed under the 
terms of the law, is confined to two. 
For any violation of his oath of office, 
orof any duty imposed upon him, an 
examiner is made guilty of a felony, 
upon conviction of which he shall be 
punished by imprisonment in the peni- 
tentiary for aterm not exceeding five 
years, by a fine of not less than $100 
nor more than $1.000, or by imprison- 
ment in the county or city jail for not 
less than one nor more than twelve 
months, or by both such fine and im- 
prisonment; and upon indictment of 
such examiner he shall be disqualified 
from further performing the duties of 
his office until such indictment is dis- 
posed of. 

For the purpose of enforcing and 
carrying out the law, an appropriation 
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of $15,000 is made for the years 1895 
and 1896, payable from the moneys ob- 
tained for examinations; and in order 
that there may be no possibility of 
charges for transportation which are 
not, as a matter of fact, paid for, it is 
made unlawful for any examiner to re- 
ceive or ride upon free transportation, 
It goes without saying that I am not 
responsible for the passage of the bank 
examination law. The general assem- 
bly and the governor of the state share 
this responsibility. The responsibility 
for its execution will be mine. - Itis not 
incumbent upon me, therefore, to jus- 
tify the adoption of the law, but it por- 
tends a feeble enforcement of a statute 
when an executive officer fails to stand 
by its effectiveness and efficiency. At- 
tacks upon this statute may be made 
from prejudice or ignorance, or they 
may be well founded in the demerits of 
the legislation. It would be a singular 


thing indeed if perfection were reached 
by any body of men in such hasty ac- 
tion as must be taken in our legislative 


sessions. But it would, on the other 
hand, be exceedingly unfair to weigh 
the worth of this statute by the esti- 
mates placed upon it by its enemies. 

In the simplicity of the terms of this 
law and in the generality of some of its 
provisions lie the fact of its comprehen- 
siveness, which, perhaps, may account 
for opposition in some directions. Ex- 
perts in the application of the national 
bank examination act have said to me 
that in this particular the Missouri stat- 
ute was stronger than the federal. The 
terms of this law, in so far as they apply 
to savings institutions, have been upon 
the statute books of Missouri since 1887. 
Our sister commonwealths of New York, 
Pennsylvania and Massachusetts, are 
generally recognized to be strong and 
conservative inthe management of finan- 
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cial transactions, and especially as i 
guarding the safety of their institutions 
of trust, and it was to their statutes that 
our legislators went for inspiration as *« 
the various sections of the law which 
they gave to Missouri. 

The law is assailed because it does 
not invest the department of state with 
that absoluteness of power which is co: 
ferred upon the comptroller of the cu: 
rency. This appears to 
consistent with a form of governmen: 
such as ours, It would seem that t 
more power is distributed the better, 
and that it is safer to place the fina! ac- 
judication upon a case of solvency, 
most delicate function, in the hands of 
a judicial than in those of an executive 
officer. So far as I am _ concerned, 
I have been educated in a_ schoo! 
which approves the course pursued in 
this particular by our general 
sembly, and I think that none need 
fear procrastination or delay who will 
take the pains to study the statute and 
to see the imperativeness of its require- 
ments upon the attorney general and 
the courts. The effort has been to ¢:- 
vide power and to prevent an undue con 
centration of it in 


scarcely 


as- 


any one man, and 
this is wholesome and desirable. 

It has been stated that it will be im 
practicable to examine the banks and 
ascertain their condition with two ex- 
aminers. The bill as first introduced 
It should 
not have been amended in that particu 


provided for three examiners 


lar, but the law as it stands authorizes 
the Secretary of State to make examina- 
tions, and this he can do, either by him- 
self or through members of his regula: 
force of employes. There are four 

five expert accountants in the depart- 
ment, either of with a little 
training, can act efficiently in this ca- 
pacity, The statement that it takes two 


whom, 
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examiners to examine 80 national banks 
is erroneous. Oneof the national bank 
examiners of Missouri has the banks of 
S:, Louis and Kansas City under his 

arge, and the other has for some time 
peen the receiver of a bank which is in 
iguidation, This has resulted in plac— 
ing theexamination of Missouri national 


anks in the hands of a gentleman who 
has Kentucky, 


Middle and Western 
Tennessee and Missouri, excepting Kan- 
sas City and St. Louis, in his territory, 
giving him 7o banks in Kentucky, 33 in 
He finds 
no trouble in examining one bank each 


Tennessee and 501n Missouri. 


lay in the smaller towns, commencing 

s work at 8 o'clock 
morning, and finishing usually by 5 or 
6 o'clock in the afternoon. 


-:30 to in the 
To accom- 
plish this he must, of course, do as much 
f his traveling at night as is practica- 
le. The state banks will not average 
as large a volume of business as the na- 
onal banks,and after an experience or 
less time 


two can be examined in 


There are now in Missouri 482 state 
anks, 94 private banks, and 15 trust 
mpanies, Or a total of 591 subject to 

examination An average of a bank per 
lay would enable the examiners to dis- 

pose of one examination each per year, 
vith a few days to spare to return to 
more fre- 


1ent inspection; but this would prove 


such institutions as needed 

be undue haste, and I propose io 
take charge of the large cities, or of so 
much territory that the work left forthe 
examiners shall be efficiently done. I 
am in the habit of executing every law 
which the general assembly entrusts to 
my hands, and I propose to execute this 
ne. After all, the protection afforded 
by this law the fact 
that an examination may be made at 
time. Even before the 


lies largely in 


law has 


any 


gone into effect this has been proven in 
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various ways that have come to my 
knowledge—in the retirement of banks 
unable to bear examinations, in reduc— 
tions of capital stocks, in adjustments 
of sums heretofore counted as surpluses, 
in reducing the amounts of loans 
favored borrowers, and loans in excess 
of 25 percent. of the capital stock, in 
the invoking by bankers themselves of 
the aid of the law to rectify abuses and 
violations of the statutes, and in other 
directions that I need not pause to men- 
tion. 

Objection has been urged that ‘‘the 
law makes no provisions to require a 
bank to make gvod any deficiency with. 
in a specified time where its capital is 
impaired.”” Let The general 
law provides that when the capital stock 


us see. 


of a bank shall have become impaired to 
the extent of 25 per cent., by bad loans 
or otherwise, ‘Aen such corporation shall 
cease to do business, with a specified 
time for restoration of the capital. The 
time seems to be definite, and the ex 
amination law supplements this by fur- 
nishing the means of ascertaining the 
impairment and compelling either that 
it shall be made good or that the bank 
shall be placed in liquidation. 

It is alleged that the law does not 
provide against the running of attach- 
ments even after a bank is taken in 
charge by a receiver under orders of the 
court. It is hardly to be conceived as 
necessary that the entire body of the 
common and statute law appertaining 
thereto shall be incorporated in every 
act of this kind, Such a course would 
render our already bulky tomes 
many times larger than they are. A 
very elementary knowledge of law will 
demonstrate that the ignorance charged 
upon this point 1s not in the framers of 
the statute. In this state the doctrine 


of custodia legis is settled in Bates County 


too 
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National Bank v. Owens, 79 Mo. 429, 
where it is declared that property held 
under judicial process cannot be taken 
under other judicial process This is a 
strong illustration, as it is in a case 
where a circuit court endeavored to pos 
sess itself of property taken into juris- 
diction by a justice of the peace, an 
inferior judicial officer. Gluck & Becker 
on Receivers, page 66, in the text and 
innumerable citations show beyond con 
troversy that the rule 1s that the court 
first taking cognizance of the contro-— 
versy is entitled to retain jurisdiction 
until the end of the litigation, and inci- 
dentally to take possession of the sub- 
ject-matter of the controversy to the 
exclusion of all interference by other 
courts of concurrent jurisdiction; and 
further, on page 74, that when a state 
court has acquired jurisdiction, and has 
appointed a receiver, who has taken 
possession of the property, no federal 
court even can interfere with such re- 
ceiver’s accounting, The objection is 
puerile and unfounded. 

As to there being ‘‘ no specific words 
prohibiting officers, directors and stock- 
holders from borrowing a bank dry,” a 
very little study of the law will suffice to 
demonstrate that the remedies against 
unauthorized practices, and strict con- 
formity with the requirements of safety 
and security, will fully cover this con- 
dition. A careful consideration will 
reveal the fact that the general charac— 
ter of the law renders it much more 
comprehensivethan casual perusal seems 
to have disclosed. 


To those who argue that it would 
have been better to rely upon examina 
tions by directors, numerous 
suggest themselves, but the important 
one now 1s that the law as given us will 
enable the examiners to ascertain how 
carefully directors attend totheir duties 


replies 
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and exactly what they know as to the 
condition of each bank, 

So much for the attack upon the law. 
It does not seem to have needed any 
urging upon the minds of the genera 
assembly. It was principally discussed 
by its opponents, and yet it passed the 
house by ayes 100, noes 5, and the sen- 
ate by ayes 25, noes 6—practically with- 
out opposition, It appears that 
time was ripe for the legislation, and i: 
came. 


the 


Its justification remains to be 
proven by its utility and the manner in 
which it is executed. Over 20 states, 
including all of the greater common- 
wealths, have state bank examination 
Missouri would have had it sooner, but 
that its friends heretofore coupled with 
it radical changes in the general banking 
law. Certain conditions revealed by the 
failure of 19 state banks from January 
1, 1893, to January 1, 1895, some of 
them with aggravated evidences of 
weakness and corruption, convinced the 
people that more thorough state super- 
vision was necessary. It need hardly 
be said to as intelligent an audience as 
this that the legislature, in enacting this 
law, had no inimical feeling toward safe 
and honest banks. The purpose is not 
to injure these, but to aid. That the 
unsafe should be weeded out is no dis— 
advantage to the sound. On the con- 
tray, it is of the greatest benefit. The 
law is primarily intended to protect 
depositors; but it should, and I think 
will, prove of incalculable advantage to 
bankers as well. The banker rigidly 
scrutinizes the financial condition of a!! 
who apply to him for loans. This is 
right, and only the dictate of common 
prudence. In turn the state proposes 
to know, for the protection of the pub- 
lic, the true financial condition of the 
bank, Bankers in Kansas City and 5t. 
Joseph, who have much to do with 
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Kansas banks, assure me that the char-— 
acter of the banks of that state has been 
greatly elevated by state examination, 
and they feel much safer in doing busi-— 
ness with them now than formerly. To 
the owner of stock in one or more banks, 
who cannot give their affairs his per- 
sonal supervision, state examination 
will be a safeguard; to the officers of 
banks, in the rigid review of the work 
of their subordinates it will be of bene- 
fit; in refusing importunate, unreason- 
able requests and special favors it will 
be an aid; as an incentive to the more 
punctual and careful discharge of the 
duties of boaids of directors and execu 
tive boards it will prove invaluable, as 
among the questious asked under oath 


(NEW LEGISLATION—Continued.) 
Chattel Mortgages—Kansas. 


CHAPTER 170, 


An act providing for the disposition of chattel 
mortgages and other evidences of indebtedness 
when the same have been satisfied or paid. 

Be it enacted by the the Legislature of the 
State of Kansas: 

Section 1. Whenever any chattel mortgage or 
other instrument of writing or indebtednesss 
which may have been filed in the office of the 
register of deeds of anv county shall have been 
satisfied or paid, it shall be the duty of the reg- 
ister of deeds, after making a proper entry of 
such satisfaction or paymentinthe record where 
the instrument is recorded, to return the origin- 
al, or the copy, if such it be, to the mortgagor 
or person executing the same. 

Sec, 2. If the person executing the same or 
his assigns cannot be found within two years 
subsequent to such payment or satisfaction. the 
register of deeds shall destroy the chattel mort- 
gages or otherinstruments of writing remain- 
ing in his office, by burning the same in the 
presence of the county commissioners; a note 
or list of the instruments to be destroyed having 
been entered in the index book for chattel 
mortgages. 

Sec. 3. All chattel mortgages which have ex- 
pired by reason of being on file five years and 
not renewed, may be destroyed by the register 
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will be found several covering the dis- 
charge of corporate functions which are 
too often neglected; and the additional 
business beyot of increased confidence 
should easily be worth to every bank 
examined ten times what examination 
will cost. Two presidents of large na- 
tional banks have assured me that there 
never was an examination of their banks 
that they were not more benefited than 
the amount expended therefor. Who 
would propose that the examination of 
national banks should be suspended? If 


not, why should state banks be exempt? 


Have not national banks heretofore had 
an advantage over state banks, in that 
the one was and the other was not under 
state examination? 


of deeds provided in Section 2, the proper entry 
having been made of such destruction. 

Sec. 4. This act shall take effect and be in 
force from and after its publication in the offi- 
cial state paper. 

Approved March 5, 1895. 


———__ 


Priority of Unrecorded Mortgage over 
Judgment or Attachment Lien— 
Kansas. 


The reply upon this subject in the 
June Journal will have to be corrected, 
s> tar as chattel mortgages are con- 
cerned. Thestatute of Kansas requires 
that when a chattel mortgage is execut- 
ed there must be either (1) an immediate 
delivery of the property to the mort- 
gagee and an actual and continued 
change of possession; or (2) that the 
mortgage, or a true copy, be forthwith 
deposited in the office of the register of 
deeds. Unless one of these requisites is 
complied with the mortgage is void as 
against creditors of the mortgagor and 
subsequent purchasers and mortgagees 
in good faith. The former reply was 
based on the decisions as to real estate 
mortgages, and the statute as to chattel 
mortgages was overlooked. 
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CURRENT 


Embracing Items of Interest in all the States. 


NEWS AND TOPICS. 


Readers are requested to communicate matters arising locally 


to enhance the interest and value of this department. 


CALL FOR BANK STATISTICS. 

The Comptroller of the Currency has issueda 
circular to the national banks asking for a lotof 
statistical information that is required, he 
says; fora special purpose not later than the 
24th of August. The information desired is as 
follows: 

1. The average daily balances in your bank 
to the credit of (A) savings banks; (B) state 
banks; (C) loan and trust companies located in 
the State of New York. This statement should 
show the average daily amounts for the month, 
the maximum and minimum daily amounts due 
to each of the three classes and the amounts due 
to each class for July 11, 1895. 

2. The average daily balances due to your 
bank trom (A) savings banks; (B) state banks; 
(C) loan and trust companies located in the 
state of New York. This statement should show 
the average daily amounts for the month, the 
maximum and minimum daily amounts due 
from each of the three classes and the amounts 
due from each class for July 11, 1895. 

3. The average daily withdrawals of every 
description from your bank. This statement 
should show the daily average for the month of 
all transactions by which any amounts were 
either actually withdrawn from the bank or 
transferred from one account to the other, the 
maximum and minimum daily withdrawals and 
the withdrawals for July 11, 1895. 

4. The average daily receipts of every de- 
scription by your bank. This statement should 
show the average daily amount of receipts by 
the bank for any purpose whatever during the 
month, including transfers from one account to 
another, the maximum and minimum daily re- 
ceipts and the receipts for July 11, 1895. 


A NEW BANK SWINDLE. 


Notification by the American Bankers’ Association. 


One of the latest robberies perpetrated by a 
confidence dodge occcurred in Boston, Mass., 
information of which has just been furnished to 
the New York banks by the American Bankers’ 
Association. Early in May 1895, a swindler 
was introduced as Henry T. Woodruff in one 
bank in Boston by the proprietor of a hotel, and 
as David H. Fielding to another bank by an em- 
ploye of a large wholesale house. The swindler 
was a stranger to both persons who introduced 
him to the banks, but he secured their help by 
such plausible representations that neither had 
any suspicion that there was anything wrong. 
He opened an account in each bank with a de- 
posit of $400. He had previously rented two 
offices, one in each name, and through adver- 
tisements hired a boy foreach office. He intro- 
duced the boys at the respective banks, say- 


ing they would make deposits for him, cash 
checks, etc. 

A tew days later he deposited for collection 
in each bank forged cashier’s checks of a coun- 
try bank on a Buston bank amounting to $4,552 
and $5,225 respectively. The checks were duly 
credited to the swindler’s accounts and honoied 
through the clearirg-house by the banks they 
were drawn on. Then Woodruff drew the 
money out of each bank, the cash being paid t 
him or his office boys. Shortly afterwards the 
forgeries were discovered. But with sublime 
confidence in the perfection of his forgeries, the 
man, under the name of Fielding, sent his office 
boy to the bank in which he had the accouat in 
that name with another forged check, for $o,- 
500. The police were called in and they prompt- 
ly proceeded to Fielding’s office, where they 
found the notorious forger, Richard O. Davis, 
who was identified as the man who cashed a 
genuine check for $25, from which the forged 
checks were made. Woodruff, alias Fielding 
escaped, but it is expected that he will soon be 
captured. 


FOR A NAT ONAL BANKERS’ UNION. 


The following is the full text of a minute 
adopted recently bv the council of administra- 
tion of the New York State Bankers’ Associa- 
tion at a meeting held in the Windsor Hotel 

Whereas, it seems desirable that a national! 
body, representing the banking interests of the 
nation, be tormed for the purpose of advancing 
the welfare of the banking fraternity and secur- 
ing uniformity of action on problems common 
to the practice of banking, and 

Whereas, the existence of state bankers’ asso- 
ciations in nearly all the states of the Union 
would render the foundation of a national or- 
ganization of bankers both practical and timely, 
and 

Whereas, it is the belief of the council of 
administration of the New York State Bankers 
Association that concerted action towards this 
end would now be opportune; therefore be it 

Resolved, That a committee of five members 
of this association, of whom the president shal! 
be one, be appointed to secure an expression of 
opinion from the various state associations 
throughout the country as to the advisability of 
establishing a national! organization, the mem- 
bership of which shall be composed of delegates 
from state bankers’ associations. 


The semi-annual statement of the condition of 
the state and private banks of Wiscensin July 1, 
1895, has been received from E. I. Kidd, the new 
bank examiner. It contains, in addition to the 
statements of condition, a digest of the banking 
laws of Wisconsin. 





